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the coMMISSION ADDRESSES COUNSEL 

MR BUCHANAN CALLS

JAMES SAMUEL STUART-BLACK (AFFIRMED)

Q. Your name is James Samuel Stuart-Black?

A. It is.

Q. You’ve prepared a brief of evidence?

A. Yes, I have.

Q. Can you confirm its contents?

A. Yes, I can.

Q. You also recorded the first few days of your involvement in the incident in an incident log which is summation reference NZFS0010.  Can you confirm the contents of that document?

A. I can.

Q. Could you start please by reading from paragraphs 2 and 3 of your brief of evidence just to inform the Royal Commission of your background?
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A. “I have a background in national and international emergency management and disaster response.  I hold a BA honours, international disaster management from Coventry University in the United Kingdom, and am a fellow of the Institute of Civil Protection and Emergency Management of the United Kingdom.  I joined the New Zealand Fire Service in 2004.  My responsibilities include the provision of comprehensive, strategic and operational direction for emergency and major event planning, crisis and consequence management, both domestic and international, hazardous material response, technical rescue, including urban search and rescue or USAR and operational policy and standards.  Besides my role at the New Zealand Fire Service I am a team leader with the United Nations Disaster Assessment and Co-ordination Team and an assessor for the United Nations International Search and Rescue Advisory Group.”  

Q. And the role that you currently hold at the New Zealand Fire Service is the national manager special operations, that’s correct?

A. That's correct.

Q. Your brief also refers to the institutional statement prepared by the New Zealand Fire Service Commission, which explains the role of the fire service in respect of emergency management.  Can I just ask you to read from 15 to 18 of your brief, which include a summary of the role of the fire service taken from that institutional statement?

A. Before describing my role in the events I wish to draw attention to the opening statement in paragraph A5 of the Fire Service Commission’s Institutional statement, NSFS0015/5-6.  For convenience I repeat the statement below, footnotes and reference removed.  “The fire services have no role within the regulatory framework for health and safety governing coal mines.  The role of the New Zealand Fire Service, as recognised by the Fire Service Act 1975, is to respond to fires in urban districts and to other emergencies where it might render effective protection to life and property.  The role does not extend to managing the particular risks associated with fire or other emergencies in underground coal mine, in respect of which it has no regulatory or statutory function, nor operational expertise or capacity.  The New Zealand Fire Service maintains extensive rescue capability and has expertise in a number of disciplines, including emergency management and fire engineering.  Its whole operational framework is predicated on operational readiness, risk planning and dynamic risk assessment at the heart of which lies the concept of personal safety, or the safe person concept.  
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A. The fire services subscribe to the CIMS system.  CIMS is designed to ensure a timely and co-ordinated response to emergencies such as arose at the Pike River Mine.  The framework is set out in the manual, The New Zealand Co-ordinated Incident Management System.  In their responses to the Pike River Mine incident, the fire services and their personnel operated within the CIMS framework and the support, advice and assistance provided to police and other agencies involved in the response (including representatives of Pike River Coal Limited and Mines Rescue personnel) was provided within the CIMS organisational structure and consistently with the CIMS principles.  The fire services also carried out fire prevention and fire suppression operations within the framework of the search, rescue and recovery operations.  Under the CIMS structure each agency involved in an emergency incident is responsible for its own actions, but that does not diminish the collaborative nature of the CIMS environment.  I also refer to paragraph B1 of the institutional statement New Zealand Fire Service 15/10, again with footnotes removed.  It is important to understand that the New Zealand Fire Service is not only a fire-fighting service but has significant responsibilities and capabilities in respect of any emergency where lives or property or in imminent danger.  The response of the New Zealand Fire Service to the Pike River Mine incident was not a response to a fire, at least not initially.  As the incident unfolded and developed, the fire service’s response was conscious, ongoing and deliberate response to a multi-faceted emergency where the need to rescue or recover the miners was the first priority, and the atmosphere and physical stability of the mine and its surroundings were of integral concern.  The statements I have quoted are consistent with my personal approach to emergency preparedness and management, in particular the importance of operational readiness, and once an incident has arisen, the use of dynamic risk assessment based on the ‘safe person’ concept.  That approach guided my own actions and the advice I was able to provide as a member of the technical experts group.  I also confirm that my actions were at all times taken within the CIMS organisational structure, consistently with the CIMS principles and under the direct and active command of the national commander.”

Q. And that’s a reference to the national commander of the fire service?

A. That's correct.
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Q. You referred in that quote in paragraph (c) to the fire service maintaining extensive rescue capability and also the expertise and other disciplines including emergency management and fire engineering.  That’s the capacity in which both you and Dr Beever, whose name has been mentioned several times during the Commission’s proceedings are involved, is that correct?
A. That’s correct.

Q. Now, the evidence indicates that the fire service is really involved in, in this incident, at two levels, that’s correct, really the presence at the mine and provision of support at the mine site and secondly, at the national level?

A. Yes, that’s correct.  At the mine itself, we had operational fire fighters as well as also command elements, and elements from the local rural fire authority and then at the national level was myself and also Dr Paula Beever. 

Q. Can I just take you back to paragraphs 5 to 7 of your brief just to read out there the nature of your own involvement in this incident over the period of time that you were involved?
A. “I was first notified of the Pike River Mine incident at 1702 hours on Friday, 19th of November 2010.  In the following hours I was tasked by the national commander of the New Zealand Fire service, Mike Hall, to take the role of liaison with Police National Headquarters in my capacity as the national manager of urban search and rescue and the duty officer of the national commander’s group.  A group of senior officers at the fire service headquarters which is immediately notified of significant incidents.  Reference to that is in FIRESERVICE154/25 and 36.”

Q. No need to do the references.

“I provided advice and assistance to police as they assumed lead agency responsibility under the co-ordinated instant management structure.  As the incident developed in the first few days, my role broadened and became multi-dimensional.  I remained in the role of representing the New Zealand Fire Service in the Wellington-based incident management operations lead by police.  In that role I provided advice and support to police on the availability of resources and equipment, the atmospheric conditions in the mine and the implications for rescue planning and the establishment of the decision-making structure for the operation.  I kept the national commander, Mike Hall, informed of the developments in the operation and communicated his instructions to other fire service personnel who were involved in the incident.  I also performed my own operational responsibility as the national manager of USAR which was on standby from the outset of the incident.  Once the incident management structure was in place, I was appointed a member of the panel of advisors who became known as the police technical experts group.  The group had the role of supporting the incident response co-ordinator, Assistant Commissioner Grant Nicholls on operational planning and risk assessment activities.  I continued in that role until the 22nd of February 2011 when I was deployed to Urban Search and Rescue duties following the Christchurch earthquake.”
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Q. Now can we just go to the first notification you had, you were notified of the incident really in two capacities, is that correct?

A. That's correct.

Q. What were they?

A. Both as the on-call duty officer for the national commanders group, and also specifically as the manager for special operations.

Q. And the national commanders group, that’s a group of senior fire service officers who are on-call on a 24/7 basis?

A. That's correct.

Q. And you were the duty officer, so you received the call, the notification because of the significance of the incident as it had been reported to the emergency services?

A. That's correct.

Q. So what did you do as the duty officer?

A. Initially, there’s some internal phone calls to be done to our communications centre.  The intent there is to ascertain the nature of the incident, what resources are being deployed and where there may be requirement for executive support from within the organisation.  That led to an internal brief initially to the national commander given the gravity of the incident which has been reported.  Following that I also then contacted Mr Trevor Watts from the Mines Rescue Service.

Q. Can we just, before referring to the call to Mines Rescue, can we just talk quickly about your conversation with the national commander?  What did he say to you in his command responsibility during that conversation?

A. We covered off a few elements.  First of all, obviously, he listened to the information which I relayed to him based on the facts that had been provided to myself.  I asked a particular question around authority to activate urban search and rescue, authority for that resides with the national commander.

Q. And did he give that authority?

A. He did, on the proviso of, if a request was made from either Mines Rescue or from the police, then the authority was there for us to commit resources as required.

Q. So it was a standby authority on request from the Mines Rescue personnel?

A. Either Mines Rescue or the police, yeah.

Q. Did he also say anything about the potential for fire service crews to be involved in any rescue operation and which might involve entry to the mine?

A. He issued a command directive that no member of the New Zealand Fire Service was authorised to enter into the mine.

Q. I’d like to just refer to Mr Hall’s brief of evidence.  He’s not giving evidence orally, but there is a statement in his brief of evidence explaining the nature of that instruction that was given.  Can I just have that up on the screen please, that’s NZFS0017/13?

WITNESS REFERRED TO NZFS0017/13

Q. And can we just focus on paragraph 44 please?  I’ll just read out Mr Hall’s rationale for that instruction.  “I was fully aware of the jurisdictional issues and the fact discussed above that the New Zealand Fire Service has no role in relation to fire and other emergencies in coal mines, but I issued the order for the avoidance of any doubt.  I know from my experience in Queensland, that coal mines are extremely unstable and dangerous following an explosion.  It would’ve been absolutely reckless for any rescuers to have entered the mine without a full understanding of the atmospheric conditions in the mine.”  Now, that conforms to what you recall from your conversation with him?

A. Yes, it does.

Q. We just take you back to your call that you then made to Mines Rescue.  What time did you make that call?

A. I made that call at 17.12 hours on the Friday.

Q. And that was, so 10 minutes after your initial notification that you received of the incident?

A. That's correct.  Initially I called the Mines Rescue general number with the view of getting hold of Mr Watts’ direct number.

Q. And did you manage to speak to Mr Watts?

A. Yes, I did and that was the call at 17.12.
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Q. So why did you make that call?

A. Based on my experience of mining emergencies it seemed clear to me that in the event that it was deemed safe for anybody to enter the mine, I must stress the big issue of, “If it was deemed safe,” then the people most likely to do that would be the Mines Rescue Service.  And it seemed appropriate then to make an offer to Mr Watts that should he require any resources or support we were clearly on standby to assist as needed.

Q. Did you give him any indication as to the capability which the USAR facility had that might be of use?

A. Not in any particular detail.  I just indicated the fact we had the three urban search and rescue teams plus the wider organisation of resources and the offer was literally for all and anything should it be required.

Q. Now you also made contact with some other officials in Wellington from the Department of Prime Minister and Cabinet and the police as well?

A. That's correct.

Q. And what support did the police request of you when you made contact at the national level?

A. They asked whether I could respond to Police National Headquarters.  They were establishing an operations room and they wanted to have direct fire service liaison in that area.

Q. In your experience was that an unusual approach or a usual approach establishing an operations room at such an early stage after notification of an incident of this nature?

A. It is really specific to the incident type, obviously there’s a lot of emergencies that happen day in/day out across the country where we just receive notification either by pager or by phone and we may not need to do anything further with that information.  The particular situation on that Friday was one of big gaps in information but where information was coming through it was clear that this was a significant incident.  And given what was known at that time about the potential for both New Zealand nationals and international workers to be affected by this incident, in my mind it was entirely appropriate that an operations room was established in police headquarters.

Q. So you were driven in that view to an extent by the numbers of people who might be involved, missing people and the potential for international implications of that?

A. That's correct.  And certainly initial reporting, wherein by that I refer to the New Zealand Fire Service received, suggested higher numbers than the numbers actually eventuated, so absolutely was an appropriate move.

Q. And what was the focus of activity of those involved in setting up the operations room when you got there, that was about 8 o'clock in the evening wasn’t it that you located to the OPs room?

A. Sorry, I’ll just turn to my log to just check on the times.  The focus really at that stage within police headquarters was one of fact-finding, trying to ascertain as much information as is possible as to the nature of the incident, how the event was developing, possible implications in terms of response or resource requirements.

Q. And would it be fair to say that the focus of the response at that stage was on a potential rescue?

A. It was very much on a, let’s understand what’s going on, let’s make sure that those individuals involved who may have a role and possibly entering the mine have the resources that are needed, and let’s start looking at what the implications are of this instance.  So it was looking not just down one single avenue, it was really a fact-finding and how could this event potentially pan out.

Q. And what were the sort of range of scenarios that were being seen at that stage?

A. Clearly, and I’ve spoken a short moment ago about the lack of information, this could’ve been a very short and very simple rescue operation and we were clearly aware that might be the case, or ultimately this could’ve developed, which unfortunately it did, into a protracted incident and so there were a range of options.  There was no one situation put on the table, it’s a case of open mind, let’s find out what’s going on and let’s make sure we can resource appropriately.

Q. From your experience of these sorts of incidents which have the potential to unfold into a major incident, what’s the appropriate practice in terms of reaction, overreaction, do you over resource something at this early stage or is it prudent to let it build up as it goes along?
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A. From a fire service point of view and anecdotally with my observations from colleagues in the other emergency services, our typical response is to push far more resource in a far heavy response than is probably needed, with the assumption that we can always then de-escalate if required because time is so critical particularly in rescue operations.  What we don't want to do is find we put just the bare minimum of resources forward and then suddenly we're not in a position to respond to a changed environment.  So there was an intent to really push options forward.

Q. With the ability to pull back if the incident doesn't escalate to the extent that might have been expected?

A. Absolutely, and that’s routine business sort of practice.

Q. We heard evidence last week about the view which the fire service people on the ground at the mine site formed fairly earlier on about the prospect of fatalities.  That was communicated to you at an early stage?

A. Certainly, within fire service discussions our appreciation was that in all likelihood, you know, fatalities were – we knew we were going to be dealing with a massive fatality situation, yes. 

Q. And what did that require then in terms of the planning and the response at that early stage?

A. The risky incidents are complex emergency responses generally are complex in nature.  You've got to be considering at all times how an event may develop, how it may unfold.  Having an appreciation that there may be mass fatalities is one source of information which will assist in developing specific response plans.  In no way does that become the sole focus because there were such significant gaps in the information space.  It was a case of let’s keep an open mind, but let’s not ignore the fact that we could be dealing with this massive fatality situation.

Q. You'd been involved in incidents of this kind previously hadn't you, where large numbers of fatalities were in prospect and, of course, the Commission is aware that you were involved after that as well in the Christchurch scenario.  From your professional perspective as an emergency manager response specialist, what’s the range of thinking that you need to apply in dealing with that potential fatality situation?

A. I think it’s – the potential fatality situation is just one factor.  When you're leading a response to an incident and we've heard statements about parallel contingency planning, which I think’s become a bit of a buzz statement.  When you run any incident, part of your planning intelligence process is to consider all and every possibility of an incident, is to then develop operational response plans that consider whether you may be dealing with a situation which is very quickly resolved through to a situation which may end up in a massive fatality situation or something else and then develop a range of response options based on all potential outcomes.  It’s a challenging space.

Q. Could be a lonely position to be involved in, being the decision-maker about some of those things as well?

A. I would say that without doubt and, yeah, we've heard from our colleagues in Australia as well as we have from colleagues here in New Zealand from a, and I'm sure they'd agree with this, and from a very much personal experience, being in a position where you have to make ultimate and quite often difficult decisions is extremely lonely because you're having to weigh up both what at times can be an incomplete information picture, and so you're having to make a judgement call based on all available information at a point in time.  You're juggling and managing where your moral responsibilities may be for those people who have been impacted by a disaster, you're having to juggle what may be media or political interests.  It is an extremely challenging place.  It’s not a place that you enter into lightly in terms of a response role.

1200 
Q. You heard evidence last week from Assistant Commissioner Nicholls about the range of factors that went into the formation of what he described as his genuine and honest belief that there was a prospect of survival, have you got any comment on that evidence from your professional perspective?

A. Clearly, Assistant Commissioner Nicholls was citing his assessment of things.  Certainly what he spoke to is, I believe, correct and would be true of anyone in that position.  I mentioned a moment ago in, you know, from a fire service point of view, we were of the opinion that we were dealing with a massive fatality situation right from the outset of this incident.

Q. And that was also the view, we’ve heard, that was formed by the Mines Rescue people at the scene, is that correct?

A. We’ve since heard in comment from last week that that’s right.  But, I'll just come back to my comments of a few moments ago, if you are the response co-ordinator or an incident controller, whatever terms we wish to use in describing an individual who has an ultimate layer of responsibility, you’ve got to constantly weigh up the information and if there are indicators or doubts that it may, in some way, challenge, in this sense, the mass fatality notion it may offer a glimmer of hope and opportunity that I personally would say that you have a moral and probably professional responsibility to act on that and if there are glimmers of hope, you commit resources accordingly, and I can certainly say both ahead of Pike River, having personally been in that place and in particularly with the more recent quake in Christchurch, we were constantly juggling, as Assistant Commission Nicholls and others were on this issue of, where do you draw the line and it’s difficult.

Q. Thank you for that.  On that first evening you had some involvement in the analysis and consideration of the initial gas sampling results, that’s set out in your brief of evidence and that’s been pretty well canvassed by Mr Brady in his evidence last week, so I'm not going to take you through that, I think, in the interest of time.  Other counsel may wish to ask you some questions about the gas sampling approach.  Let’s just move onto the end of that evening.  According to your log you left the operations room at 2330 hours, 11.30 pm, on that first evening.  What was your impression, at that stage, about the police approach to the incident at that stage, you’ve covered that in paragraph 32 of your brief haven't you?

A. Yes I have.  

Q. Maybe you could read that paragraph?

A. “I left the operations room and went home at 2330 hours.  Although the nature and scale of the incident was still far from clear, at that stage, it was clear to me that the police understood the gravity of the situation and were aware of the need for timely and solid decisions with calm hands.  The operation was being scaled up quickly with the establishment of an operations room and the deployment of resources and logistics.  I had a sense of tempo and energy in the operations room which was consistent with what I would expect from my own experience in crisis management.”

Q. And where did the Mines Rescue specialists sit within that scenario at that time, at the end of that evening.  It’s quite important to reflect on that, given some of the evidence we’ve heard in the last week about the role of the Mines Rescue people within the overall ambit of this developing operation?

A. In part, in answering this, I can only go on information that was reported to me from fire service personnel deployed to the scene and comments from Mr Watts when he and I spoke on the phone, earlier in that evening.  My understanding is that the Mines Rescue personnel an advanced party were committed to the Pike River Mine location.   A location given the potential for an event that could have been very quickly addressed had the environment been stable, had there been an understanding of the atmosphere and all the other issues we’ve heard of, it was entirely appropriate, I believe, that Mines Rescue were forward at that incident site.
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Q. So it was possible at that stage that a rescue could've been effected and everyone might've been able to go home?

A. I would couch my answer with the clear position which is in accord with evidence we've heard last week.  We know that the atmosphere wasn’t safe and therefore was not appropriate to enter, because there were big gaps in the knowledge.  If we assume to the contrary that, you know, that is let us assume that the atmosphere was understood and that it was deemed safe to enter, then possibly, who knows?  There could’ve been an early rescue, and so it’s entirely right and proper that the rescue, what I’d call the technical rescue capability is actually at the incident site where it can render assistance.

Q. But you’ve talked also about the potential, the much wider potential for the incident to become prolonged and complex with mass fatalities in prospect at that stage, so what was your view at that time about the potential for the Mines Rescue or the company to be able to take an active role in the incident as opposed to police being in the lead role as had been established?

A. I draw quite a distinction between what I’ll refer to as tactical operations, so that incidents happening right at the incident site where if it was deemed safe, a rescue function may take place and that is a function that clearly, Mines Rescue Service, that’s their skill and forte.  What was apparent very early on to my mind with the emergency was that this was big, had a national and an international dimension, was going to require significant resources, significant co-ordination and a role such as that requires the experience of a big organisation that’s trained and disciplined in co-ordinating responses.  So to me that’s a police role, given this context and it’s not a role in terms of that over-arch in co‑ordination that could have been undertaken or indeed should’ve been undertaken by either the mining company or the rescue team down there.

Q. Thank you for that.  Let’s just move to the next day, the Saturday, the first full day after the incident had occurred.  I just want to ask you about one element of that which was the evidence which emerged from the gas sampling during the course of the afternoon that there appeared to be a fire in the mine.  Now, we’ve heard evidence last week from Assistant Commissioner Nicholls that the occurrence of that, that information ought to have been passed on to the families, so we don't – that concession has been made, so we don't need to dwell on that, but when that evidence emerged, that was fire, that was your business, what was the fire services, or what was – sorry, what was the police response to that in relation to the fire service?

A. I can only speak from in Wellington, I can’t speak in terms of locally.  

Q. From your own perspective, yes.

A. Certainly there was concern in hearing this information that was being reported, accepting the fact, as we heard last week, there could be differing opinions, that the challenge when you are co-ordinating a complex incident is to balance all the information that’s coming through to you.  My assessment is one that the police were very concerned with the report of the potential fire within the mine and were certainly seeking more information and they were adding that information into their planning considerations.

Q. And did they ask the fire service for some specific assistance at that stage?

A. We were approached to see what particular knowledge or experience we had within the New Zealand Fire Service, of –

Q. Perhaps I can refer you to paragraph 49 of your brief at this stage?

A. Would you like me to read that out?

Q. Yes, maybe you could read that out?

A. “At 1950 hours I discussed the situation with Assistant Commissioner Nicholls who told me that the Department of Labour needed advice in the areas of atmospheric monitoring, ventilation, gas analysis and fires underground.  Given the lack of underground fire suppression expertise in New Zealand” – and I just mention that’s coming from a fire service in-house point of view – “We agreed that an international search would have to be made for appropriate experts.  I offered the assistance from the New Zealand Fire Service to review CV’s of suitable individuals.  Refer to Fire Service Log 10/7.  
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A. I arranged for Dr Paula Beever, the New Zealand Fire Service’s national director, fire risk management to take on this role.  As noted in the New Zealand Fire Service institutional statement Dr Beever is an expert in fire science and is a fire engineer by training profession.  She is an expert in the science of combustion, including the spontaneous combustion of coal seams.”

Q. So you were in the situation where, as you said from the quotation from the institutional statement before, the fire service doesn’t have an expertise in relation to fire fighting in mines, correct?

A. That's correct.

Q. But you offered that assistance in respect of sourcing other expertise?

A. That's correct.  And that’s really in keeping with the way agencies work to support one another following any significant emergency.

Q. Can I just take you forward now and to after the first 24 hours, just perhaps across the period from the Sunday through to the beginning of Wednesday the 24th, which is of course we all know was the significant day, which we’ll come to.  What was your perspective on how the operation, as you saw it from the Wellington end, developed after that first 24 hour period?

A. The operation was clearly one that I would refer to really as it was trying to establish a permissive and an enabling environment to ensure that whatever was needed to support an entry into the mine should it be safe to do so.  So whatever was needed it was about making sure it was there.  There was a focus on ensuring that accurate information was being captured and understood and that information serving multiple purposes from informing families, informing planning and
decision-making activities and clearly pushing more widely into the media space.  It was about developing operational rhythms in terms of so there was good consistent flows to each working day around information reporting, the format in which the way information was being reported, and a real focus on putting rigour and structure around what understandably was initially a fraught and frantic first period of time.

Q. Now you had a couple of discussions which I’d like to refer to in your incident log.  Can we look first at document summation reference NZFS0010/13 please, and can you highlight the section just near the top of the page, 1745.  So that refers to a discussion that you had with Assistant Commissioner Nicholls about decision-making.  Can you just take the Commission through that please?

A. In terms of reading or?

Q. Just read it out or just summarise briefly what was involved in the discussion?

A. In summary, the conversation I had with Assistant Commissioner Nicholls was about making sure that the decisions were taken were robust decisions that were based on fact or based on evidence with the potential, and at that stage clearly you can’t predict how an event is going to unfold, but that should some of the more difficult decisions be required, potentially also including the sealing of the mine, then there was a really robust process to make sure that all the agencies with expertise were involved and engaged and had a voice.  We certainly spoke to, and my log captures that, we spoke about the issue of making sure that not only internal peer review, and by internal I mean within New Zealand, where appropriate we should be looking to peer review from other people to again support some of those more complex and potentially finite decisions.
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Q. Can I take you then to the second relevant conversation that you had, which was the following morning, on Monday the 22nd of November.  Ms Basher can I have page 15 of the same document please, and the reference we want to talk about there is the meeting that took place at 10.40 am on that day, and can we perhaps highlight the last two bullet points in that entry down towards the bottom of the page?  So this was a discussion with Department of Labour and police representatives at the operations room, that's correct?

A. That's correct.

Q. Can you just take us through what was involved in the discussion from the perspective of the critical decision points that are referred to there in your comment in the first bullet point?

A. We heard a comment from Assistant Commissioner Nicholls last week around where decision-making authority should reside and he spoke to the issue of either sealing the mine or terminating the rescue effort.  The conversation we were having in headquarters, and I posed a suggestion really was that decisions or wilful actions that materially affected the environment within the mine were ones that needed to go through due diligence and scrutiny, so something, for example, which may either introduce a sudden surge of fresh air into the mine through a wilful action or in some other form could change that mine, either resulting in explosion or some other change of conditions.

Q. So wilful actions, if I could just interrupt there.  Wilful action means a deliberate step taken as part of the decision process?

A. Sir, it’s a conscious, deliberate intervention that’s going to somehow change the space within that mine or commit people into that working environment.

Q. And then in the second bullet point there, there's a reference to the need to create a permissive operating environment for the PIC/PFC to operate.  Can you explain what you meant by that?

A. Yeah, and this is based on from personal experience of running incidents and it’s a conversation which was certainly not new to Assistant Commissioner Nicholls and, you know, there was a degree of comfort in our conversation.  What I was seeking to really table in the meeting was a need to ensure that, for example, immediate decisions where there may be an immediate opportunity to do something would be unhindered if, for example, you know let us take the situation that maybe there were signs of people walking from the portal having come down the drift.  What we didn't want is for rescuers on the scene to be hindered in doing an immediate action of assisting those people come out, but in saying that we needed to make sure that operational plans when they were developed were inclusive of the people with the right kind of knowledge and understanding.

Q. Now during this period you were still considering the need for contingency planning around potential recovery as opposed to rescue?  That's correct?

A. That's correct, yeah.

Q. You had a discussion with Assistant Commissioner Nicholls about this later in the day on that same day.  Can we just go to page 16 of the log please Ms Basher, and just highlight the paragraph at the bottom of the section headed “14” under it.  So this refers to an offline discussion, meaning one outside any formal discussion processes?

A. That's correct sir.   Rather than being in a meeting with a wider audience, this is a just direct conversation to myself and AC Nicholls.

Q. And so can you just either read out that section or just summarise the nature of the conversation that you had there and just confirm as well again for the Commission the meaning of the abbreviation K41?

A. Perhaps I'll just read and then make some comment.  “It’s an offline conversation between myself and AC Nicholls.  I flagged the need for behind-the-scene planning and discussion including Crown Law regarding the decision point at which time all reasonable and practicable efforts for the rescue of missing persons is deemed as reached and all are at K41, and K41 is a code term used within the fire service for anyone who’s deceased.  AC Nicholls confirmed that initial conversations had taken place with Crown Law.  
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A. The purpose of the conversation was really flagging to Assistant Commissioner Nicholls, something which clearly he was aware of, but for completion I felt it was my responsibility to table the issue with him and say, “Look, yes we’re optimistic, yes we’re hopeful because there is this competing information, there are still information gaps, but clearly we need to be within our planning space considering, you know, how far down the line you go before you make a decision,” and I'm not going to walk into the whole conversation around survivability and expert opinion that came through in discussion last week, but in any operation, unless you get to the point where people do come out, you know, if you don’t have the information, if all the indicators are pointed to the negatives, somewhere you need to make a decision to either change your focus of the operation or terminate an operation or whatever, and you need to be thinking of that right early up.

Q. But at that point, on that day, which was the Monday, that hadn't been reached?

A. It had not and, you know, again I’d mention the fact that from a fire service point of view and we’ve heard comment from people speaking on behalf of Mines Rescue were in accord, you know, we believe that people would’ve been killed in that initial blast, notwithstanding that, again, as I spoke to police rightly had a moral responsibility to consider all options, there were gaps in the information and we’re still very much focused on effecting a rescue, but it was clear that they also had, within their planning and decision space, the potential that this could result in mass fatalities and they required different options.

Q. Now, we’re moving to the Wednesday the 24th which was the key day, as I've said.  By the morning of that day, how had the decision framework that we've been talking about developed to a point where it took some shape?

A. If I understand the question correctly, a decision process had been established that sought to, effectively, establish the thresholds of where certain decisions would be made.

Q. And was that based on the use of plans and risk assessments by that stage?

A. Very much so.  Effectively in rescue situations, I suggest that there’s two options.  You have the immediate response which is, you know, there’s a sudden opportunity to do something, it’s still planned, it’s a calculated move, or you get into a deliberate response with deliberate plans, and so one of the areas that’ve been discussed is that clearly we were moving into that deliberate space and as such, decisions would need to be underpinned by having an understanding of what the operational plans were and risk assessments in terms of weighing up what the resultant, untreated risks may be for any particular course of action.

Q. And this was the point at which the experts group, that you referred to, took its shape and was formed?

A. That’s correct.

Q. And were you invited to be a member of that group?

A. Yes I was.

Q. And can you just tell the Commission quickly about the other members of the group and how the group was composed in the way that it was?

A. I can go a certain way in that in terms of clearly it was a police decision in terms of who the invitation was extended to.  The fire service was asked to provide appropriate individuals and it was deemed that I was one given my experience in the rescue and emergency management space and Dr Paula Beever, of whom I've spoken to, and also the fire service institutional statement provides more.

Q. And there were two other members of the group?

A. That’s correct.  So there was Dr Geraint Emrys from Department of Labour, I didn't know Geraint ahead of time, but as I came to understand is a medical practitioner with particular expertise in industrial occupational health and safety.

Q. And the fourth member?

A. Dr John St George from University of Auckland from their built environment department.

Q. And is he someone who had some knowledge of mining matters?

A. Again, he’s not somebody I’d had previous contact with.  As I understand it, both from his own introduction and commentary from police, that he had particular mining experience and had in fact also been, at some point, down on the Pike River Mine site previous to the incident.
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Q. You head some evidence last week about the need for some professors to be involved in such group.  Have you got a comment on that?

A. I think from my days in university my professors would’ve been offended to hear me being considered as a professor.  I think the notion behind professors – and I can’t speak for police, my interpretation of that statement is about making sure police had a panel of people with relevant expertise to assist them in reviewing things such as risk assessments and the operational plans.

Q. And would you describe your own role and perhaps that of Dr Beever as well as perhaps an academic role, or an academically focussed role in that respect?

A. Certainly we both have academic qualifications and we both have published papers in peer review journals and so on.  I’m a uniformed operational member of staff on an on-call basis doing an operational role.  Dr Paula Beever is head of our fire risk management and also the engineering side of things, is very much focussed on operational activities, both day-in/day-out but also for more sustained operations and activities.

Q. So now the role of the experts group in relation to that decision process that you’ve described with the planning and the risk assessments, what was the role of that group as you understood it at that point?

A. Quality assurance essentially, so to, as a group we were not there to tease out or pull apart an operational plan, so if an operational plan was developed down at the incident site  by experts in conducting the, what I’d call the technical process of mine entry or dealing with the GAG, we were not there to pick apart what they were saying, as experts our role was to review the risk assessment processes really as a form of due diligence to find where there may be omissions or issues and particularly to ensure that those parties who should’ve been involved in the process was evidenced in the actual material that was being produced.

Q. And was there a risk assessment that was placed before you on that day, on Wednesday the 24th?

A. Yes, there was, yes.

Q. And what was that risk assessment in relation to?

A. That was a risk assessment relating to the potential entry of Mines Rescue into the mine.

Q. So that was the culmination of the planning for a rescue attempt at that time?

A. Yes, that's correct.  Excuse me I’m just getting my log.

Q. Now there was a telephone conference call of the members of the expert group during the morning of the 24th?

A. Yes, there was.

Q. Okay, and the outcome of the conference call, was that recorded by Dr Beever in an email to Assistant Commissioner Nicholls following the meeting?

A. It was both – certainly I can speak for Paula and myself, but also anecdotally for others involved in the group, we would often, if not, certainly Paula and I, we would follow-up on a telephone conference or even if we were face-to-face in the meeting with an email.

Q. And Dr Beever, where was she on that occasion, the occasion of that meeting?

A. She was here in Greymouth.

Q. Can I have document summation reference NZFS0011 please?

WITNESS REFERRED TO NZFS0011

Q. So this is the email from Dr Beever to Assistant Commissioner Nicholls following the telephone conference call?

A. That's correct.

Q. So, could you just take the Commission please through the key elements of the discussion as summarised there by her?

A. So the idea following this particular telephone conference we were asked for some additional comments.  Really what Paula’s doing here is just stressing the issues around the robust process and by that you can take that to mean an inclusive process, but around the whole quality assurance about any plans for going into the mine.  We’re very clear about the need for risk assessments from Mines Rescue teams, in terms of as experts in conducting mines rescue, and then the email goes on to other issues, where quite rightly and as we’ve heard from experts last week, Dr Beever’s talking about the fact we need to have the evidence around stable conditions and an understanding of zones or pockets within the mine where there may be differentials in the gas conditions.
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Q. So the time of that email is 3.56 pm, but that refers to a conference call which had finished sometime before that, correct?

A. Yeah, that's correct. 

Q. And can I just refer you now to paragraph 55 of your brief.  And perhaps you might just want to read the summary in paragraphs 55 to 57 of your brief of evidence?

A. At 1300 hours Assistant Commissioner Nicholls, Dr Beever and I had a further telephone conversation.  Dr Beever was still in Greymouth.  My record of the conversation is later recorded on page 30 of the Urban Search and Rescue Incident log –

Q. Now Ms Basher can I just ask you to bring up reference NZFS0010/30 please, and can you just highlight the reference near the top, 1300.  And Mr Stuart-Black could you just please read out the contents of that email?

A. “1300 hours, this is a call to Dr Paula Beever, summary details as follows.  So conversation on speak phone with AC Nicholls, who has noted that there was a sudden move for a team to enter the mine, a risk assessment was to be sent to Paula, myself and Department of Labour for review and comment.  Paula was also tasked with reviewing the plan and if possible the gas readings and also she was asked to head to the mine and provide comment to Superintendent Knowles.  Dr Beever’s and my understanding at this point, based on the information that was available to us in Wellington and Greymouth respectively was that Mines Rescue were preparing to make entry to the mine.  At 1404 hours Assistant Commissioner Nicholls sent an email, reference NZFS12, to members of the technical experts group, including me, with a request for an urgent response on the Mines Rescue operational risk assessment.  I forwarded the email to Dr Beever at 1422.”  She’d contacted me to advise she hadn’t received it, she had problems with her phone or something, that’s why there’s a delay there.  “I reviewed the risk assessment as recorded previously in this brief.  I had repeatedly raised a concern about the lack of reliable information on the atmospheric conditions in the mine.  Dr Beever with her specialist expertise has stated the same concerns.  I considered that nothing had changed in the operational situation that required or justified a change of approach at this point.”

Q. Could I just please now have page 30, same document, back up on the screen again, and can we just look at the reference 1424 halfway down the page.  So this refers to a conversation you had with Dr Beever at 24 minutes past two?

A. That's correct. 

Q. And that summarises the result of your joint consideration of the risk assessment.  Is that correct?

A. Correct.

Q. Can you just read through what is there please?

A. “1424 call between myself and Dr Paula Beever.  Summary details as follows.  Both agree that the plans lack detail.  Purpose unclear.  Questioned whether the plan assumes zero ignition risk or that the fire poses no risk.  They only know that the atmosphere is safe in certain parts.  How will they assess and manage the areas we don’t know about.  What has been the substantial change that leads them to think they can go in.”

Q. So can you just comment on that in relation to what you described before as the role of the experts group in the terms of reviewing the risk assessments which were being produced?

A. I think I should, in doing so, just be clear in having sat through evidence last week it is now clear that Mines Rescue were not looking to enter into that mine.  We were acting at that stage on information that suggested they may have been and were asked under urgency to review the plan.  In doing so the role of the Wellington base group was to consider the issues, and as is clear in my log it is clear on the actual documents themselves there were significant gaps and we felt those gaps had the situation been that Mines Rescue were looking to enter which, as I say, we now know not to be the case, we were very clear in reviewing the plan that there were too many gaps in the planning material or in the risk assessment, the risk was too great and that under no circumstances should anybody be entering the mine.
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Q. And can I just take you, Ms Basher, to the following entry, and can you just tell the Commission, Mr Stuart-Black, what information you then conveyed to the police in relation to your view that you had formed?

A. Really, it, in summary I've just outlined, so we advised the police that the collective advice from Dr Paula Beever and myself on behalf of the New Zealand Fire Service that was on the basis of the information available to us at that point in time was that we didn't believe that it was safe to enter the mine.

Q. And did that conversation take place before or after the news of the second explosion which happened pretty much at that time?

A. I mean the conversation occurred at 1434.  I don't recall what time the explosion happened, but as we, from recollection as we finished the conversation it was as near as tail end of the conversation or close to that, the phone rang in AC Nicholls’ office and then we were advised of the fact there'd been an explosion down at the site.

Q. So after that very sad event and in the ensuing days the operation changed its focus to what has been termed one of recovery.  Can I just take you now into that phase of the operation?  What was the role of the experts group in that recovery phase and was there any difference from the role that it might have had in the rescue phase? 

A. From my observations, was clearly there was a change in part of the focus and that being to one now of recovery.  The focus was one that still was all about effective and timely decisions, was about supporting those personnel who were committed to the scene in terms of enabling them to undertake their role.

Q. But there was a much wider range of activity that was now required wasn't there at the mine site?

A. There was in the sense that clearly there was the issue around a now somewhat more detailed process stabilising the mine, but again from a reference group point of view, essentially our role didn't change.  We were still there to peer review either plans or risk assessments because any action either in front of the mine, near the mine or above the mine would put people in at-risk spaces.  So we were there to assist police in understanding that risk.

Q. Now you heard Mr Devlin’s evidence last Thursday about the New South Wales approach to incident management and assessing risk.  He produced a document called, “A Guide to Reviewing a Risk Assessment of Mine Equipment and Operations,” which for the record is summation reference CAC0090.  Have you had an opportunity to read that document since then?

A. Yes I have.

Q. Can you comment on it from your emergency response perspective?

A. It’s clear it’s a useful tool.  It’s a guideline that provides a number of thought prompts for somebody reviewing a risk assessment to ensure that it is being done in a comprehensive way.  It requires then a sign-off at the end by clearly a competent authority to say they've reviewed the plan.  I don't see anything in the document that in any way is different to what the review group did, the one exception being that it’s in a printed format rather than what was being done through professional expertise of the review group.  What the plan doesn't do and clearly noting this document produced by New South Wales is a guide to reviewing risk assessments, but also speaks to around equipment and operations but it doesn't provide any detail about the operational plan and this is perhaps where one of the issues was that the reference group kept touching on is that we would often see a risk assessment but what we would not see is an operational plan and so if you’re reviewing a risk assessment, and perhaps as an analogy, if you’ve got a risk assessment for the foundations for a building which you may tick off and say, “Yes, we think this risk assessment is great for the foundations we’re going to do,” but then you later find that it’s going to be a 20‑storey building put on foundations that’s perhaps only appropriate for a single storey dwelling, then it doesn’t work.
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Q. You commented on this, and there’s a reference in your brief, in relation to this isn't there in respect of the need for a wider plan, can I just take you to paragraph 61 of your brief, if you can just read that out please?

A. “I was also concerned about the overall process for preparing and completing the risk assessments.  I raised those concerns on a number of occasions.  In particular, I discussed them with Superintendent Christian at Police National Headquarters on the afternoon of the 27th of November.  At this time, risk assessments were being prepared in respect of the proposed inertisation of the mine using the GAG but I was concerned that there was no plan for sealing the mine.  I explained to Superintendent Christian why it was important to have a full picture of what was to be achieved.  I expected to see a flowchart showing all of the steps being taken and what would be needed to be done to have a completed mission.”

Q. And so, can you relate that comment back to what you’ve just said in respect of what you thought might be missing from the New South Wales guide?  Just briefly.

A. A risk assessment, in this context, is developed on the basis of an operational plan, so what is the end-state we’re trying to achieve?  If your plan only looks at, say, one part of a 10 part jigsaw, you may actually be then building in errors into your risk assessment process if you don’t see the totality of what’s trying to be achieved.  So, my comment here to police is we need to see the whole picture and in no way is it a criticism of the New South Wales guide, it serves as a good template, I don’t believe it shows the whole picture and that picture is to really tease out what the operational plan is and then consider the risk associated with a complete plan.

Q. Now, you heard Mr Devlin’s evidence as well, that risk assessments in the Australian context can be turned around quickly, without an elaborate decision-making structure, I think generally in a couple of hours, I think he said on a number of occasions during his evidence.  What’s your comment on that in the context of Operation Pike, given what you’ve just said also about the value that that risk assessment guide had?

A. A two-hour window clearly is achievable.  It was achieved on a number of occasions in my experience with the response to the disaster, there were a variety of means to communication information, whether it be from the mine site or from the police station here in Greymouth to Wellington and other places, so yes, I mean, two hours is achievable and I'm very clear in my observations and in my log that on a number of occasions things were turned round extremely quickly.

Q. Could we just look at a couple of risk assessments and I don’t have too much longer moving towards the end of things, but let’s just look at a couple of examples.  Can we first look at the risk assessment for the installation of the GAG to insert the mine.  

WITNESS REFERRED TO RISK ASSESSMENT FOR INSTALLATION OF GAG
Q. Now, the plan as to complete that risk assessment process so that the installation could proceed from about 1900 hours on the Sunday the 28th of November, is that correct? 

A. Something like that I’d need to check for detail in my notes.

Q. But the fourth explosion intervened on the Sunday while that process was still underway, is that correct?

A. Yes.

Q. Can you just read from paragraph 65 to 67 of your brief please?

A. “Following the meeting, I continued in the work of assessing the risk plans for the GAG installation.”

Q. Just to interpolate, the meeting that’s referred to there, that’s the meeting that took place that was referred to in evidence last week at Police Headquarters with the fire service about a potential handover of control of the lead agency role?

A. That’s correct.
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Q. Yes, okay, so read on please?

A. “I was aware that the mine company was hoping that the plans could be signed off quickly so that work could proceed and there was a view that the time immediately following the explosion was a good time to implement them.  I reviewed the plans in detail.  I considered they were incomplete and inaccurate and did not provide a satisfactory basis for the installation work to proceed.  In particular, they contained no detail on atmospheric monitoring, the proposed second borehole or the predicted outcomes from the inertion operation, including how the vent would be closed and how it would be known that inertion had been achieved.  Late in the evening, at around 23.30 hours on the 28th of November, I discussed the plans with Assistant Commissioner Nicholls.  I made a call to Mark Boere, who confirmed that no information was known to him in relation to the point of concern.”

Q. And just to interpolate there, Mark Boere is?

A. He’s fire service area commander based down here in Greymouth and across for the West Coast.

Q. Thank you, continue please?

A. “I then spoke to Inspector Mark Paynter, manager specialist search group, dive team and national bomb data centre” – he was working with the team at Pike River Coal in developing the plans – “and again to Assistant Commissioner Nicholls.  My advice to Assistant Commissioner Nicholls was that it would not be safe to sign off the risk assessments at that stage.  It was clear that further work needed to be done by those responsible for preparing the assessments.  Assistant Commissioner Nicholls indicated at around midnight that he had accepted the advice and would inform the police personnel at the mine that the assessments could not be signed off that night.”

Q. Now that conversation is also recorded in Assistant Commissioner Nicholls’ brief of evidence at paragraphs 296 and 297.  You’ve read those paragraphs of that brief?

A. Yes, I have.

Q. The second of the risk assessments that I’d look at is the one for the sealing of the mine ventilation shaft.  Now that took place on the 30th of November, 1st of December, is that your recollection?

A. Yes, it is.

Q. Could I please have document number PIKE.14803?

WITNESS REFERRED TO PIKE.14803

Q. So this is the risk assessment that we’re referring to here?

A. That's correct.

Q. What would you like to comment about in relation to this document?

A. Is there an email record?

Q. Well, we’ll come to the email record shortly, but if you could just talk about the assessment itself?

A. Yeah, well there’s specific comment in my email in terms of areas of concern with the risk assessments, so clearly, you know, there are signatures on the document from individuals stating they’re comfortable with the intent and the content of the document, and one of the first issues that struck me, I kind of do initially a very quick flick through before then getting into the detail, was there’s a later part within this document, there is a list of persons stated to have been involved in developing the risk assessment with a space for them all to sign to confirm they have been involved, and there were no signatories to the document.

Q. Yes, can I just refer to page 5 of the document, just to illustrate that please?  Was that the page?

A. So here we can see on page 5 the reason why, and certainly this was only one of a few issues which I flagged.  The reason why I picked up on this issue is because it was critical that any risk assessment or plan developed at the scene involving the experts with responsibility of conducting any entry into the mine or any activity around the mine, their signatures are important, because what it shows us is that they have been formally engaged, and I spoke earlier that the intention within this whole process was to ensure that all parties had a voice and so when I see in this case a risk assessment where there are not signatures from all parties, that’s a cause for concern and a request back into the police system, “Please can you follow-up and check that these people have actually been involved.”
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Q. Ms Basher, can I please have the email of Wednesday the 1st of December at 6.52 am, which I'll produce as an exhibit.

WITNESS REFERRED TO EMAIL 

Q. So this is an email dated Wednesday the 1st of December at 6.52 am on that day?

A. Correct.

Q. Was that, and was the request there from Assistant Commissioner Nicholls, “Your views on this latest risk assessment would be appreciated.”  Is that the document that you've just been referring to?

A. Yes it is.

Q. And noting the time of that request, can we just go to the last page of that document please Ms Basher.  So you replied at 7.29 am?

A. That's correct.

Q. And can we just highlight the sections, page 4 and page 5 there just in the middle of the page there please.  So can you just comment quickly on what you said in your response there?

A. So three key questions.  Clearly, we're trying to turn the space or make the mine inert.  The issue I flagged is that is we're going to do gas testing I would expect that we would know ahead of time the kind of levels we were looking to achieve and have some means of actually assessing whether that we've actually achieved it.  There was uncertainty around the sealing procedure and there's comment there, and particularly because the plan at that stage didn't provide them commentary around making sure that oxygenated air didn't go back into the shaft.  The third point I've just spoken to, I flagged the issue around the second borehole because drilling was ongoing, and we've heard about some of the understandable challenges in drilling the boreholes, but clearly that was essential if we were going to use boreholes as a means of doing more atmospheric monitoring, and there was no mention of that within the plan. And then finally the last point I've already spoken to.

exhibit 29 produced – EMAIL FROM Assistant Commissioner Nicholls TO JAMES STUART-BLACK
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Q. So just to conclude and comment about this, in relation again to the contribution that your team was making, your group, your expert group was making to the overall progressing of the operation of
Operation Pike?

A. In my assessment, and I’ve stated previously, the role of the group is not one of trying to second-guess the technical advice coming from either Mines Rescue, Pike River Coal or other parties, they’re clearly areas that they have technical expertise in, the role was to provide some independent peer review and amongst other things ensure the process was robust.

Q. Now you heard suggestions last week from the Australian experts and from others that in Australia under the New South Wales practice, particularly the statutory mine manager would take the role of the lead agency in the incident and that the mining personnel would be responsible for the risk assessment process.  How does that notion fit with the process as you have understood it, sorry, as you have explained it to the Commission this morning?

A. The approach we heard last week, both from Queensland and
New South Wales is different in part to the approach here within 
New Zealand in terms of giving statutory footing, that the common theme, which I thinks the really important part, is that the actual developing of an operational plan is done by the experts.  So we hear in Queensland or New South Wales the Mines Rescue individuals and several developing core technical options, we’ve seen that in Queensland and New South Wales that plans go through a review process.  We’ve heard in evidence last week that on occasions that review process may need to be sent to another layer away from the site.  Frankly I would see the majority of things are akin to what actually occurred down here in the Pike River context.

Q. And finally, penultimately sorry, would you have found value in having a Mines Rescue expert as a member of your risk assessment review panel?

A. Mines Rescue experts have to be involved in the process.  I believe where they can add the most value is in the layer that is actually developing what I’d call the tactical response plans in terms of the issues around entry and operations underground, that is their real area of expertise.  I'm not, personally, I'm not of the opinion that having a Mines Rescue person involved in the review process at that strategic level would’ve had any material outcome on the process.
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Q. And that’s because of the nature of the role which was, essentially, a review role in accordance with the New South Wales review document that we’ve discussed, is that correct?

A. That’s correct, yes.

Q. So, now finally I’d just like to ask for your view on one other matter which was mentioned by Assistant Commissioner Nicholls during his evidence when he was talking about what could've been done better.  He referred to the need for multi-agency planning to cover a major explosive event in a coal mine and was several mentions of that.  Now, the fire service are very involved in operational planning and preparation have you got a comment on the benefit which such an exercise might have?

A. I think, if we put to one side, statutory footings and how sign-off is achieved and regulatory frameworks, fundamentally I completely agree with what Assistant Commissioner Nicholls said and other people have spoken to.  Training and exercising is key to ensuring that you have robust and appropriate plans in place should an incident occur.  Your exercising regime is your real sole means of auditing and validating your planning assumptions.  Secondly, it provides an opportunity for people to get an understanding of each others experience and capabilities, how resources may be used and there is a wealth of research that speaks to the stronger the personal relationship between those involved in response, the stronger your outcome, because there is that kind of relationship.  From a fire service point of view, we have undertaken some exercises involving Mines Rescue and certainly down here on the coast including some of the rail tunnels.  The more exercising, frankly, the better and you get a far more robust set of plans and a far more solid response if you’ve done all that work ahead of time.

Q. Thank you Mr Stuart-Black for your evidence and ask you to remain for any other questions which might come.  

MR BUCHANAN ADDRESSES The Commission 

the Commission ADDRESSES COUNSEL – APPLICATIONS FOR LEAVE TO cross-examinE – all granted

commission adjourns:
1.00 pM

coMMISSION resumes:
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cross-examination:  MR MOORE

Q. Mr Stuart-Black, how did you feel the CIMS model operated in this particular case?

A. Within the context that CIMS is a management tool.  It is a tool that has been around for a number of years and is well understood across agencies.  It was applied in a manner that is largely consistent with the CIMS manual.  Interplayed with the CIMS approach which is a management tool, was then the positive and strong organisational engagement and it was effective.  It did what it’s there to do.

Q. What, in your view, are the elements of CIMS which allowed it to work well in these circumstances?

A. I think beyond what is perhaps the more obvious in terms of common terminology and a flexible system that allows you to expand or contract as required it’s set, I think, for an appropriate division of responsibility and labour in terms of having some quite distinct areas, but perhaps as importantly is the fact that it was and is so well understood across the emergency services community but it actually allows for effective use.

Q. So when you talk about well known across the emergency services community, what agencies are you talking about?

A. More routinely so what I’d refer to as your 111 services, so police, fire, ambulance.  If you look at the agencies involved in redeveloping CIMS you'll see New Zealand Defence Force, Department of Conservation particularly because of their rural fire actions, the national rural fire service are clearly involved, the Ministry of Civil Defence and Emergency Management.  So agencies that have clear significant roles in co-ordinating the response to incidents, be they small scale through to large events of national significance.

Q. A crisis or emergency arising from an event in an underground coal mine, is that something at least from your perspective which deserves particular or special treatment, say as compared to other emergencies which you encounter?
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A. I think all incidents require a range of skills and layers of knowledge at different parts of the response.  Within the context of a mine incident then clearly there are parts of that response that require quite detailed mine rescue knowledge, which is why it was so important, I believe, that Mines Rescue were at the forward operating area where they could commit that knowledge.  The wider issue of co-ordinating the response is one which I think is best done within an environment and using approach that is routinely used, tested and exercised.  And perhaps as an example towards that, or not so much an example but to expand, the way we respond to incidents on a routine basis that the closer to that model we can use if it becomes an event of national significance then the more effective our responses.  So if we use terms, we use processes, we use procedures which are familiar we’re less likely to find choke-points either in information flows, decision-making or anything like that.  If we have an instance that we then introduce a wholly different or significantly different response framework, i.e. we’re creating a step change in the process then all that familiarity, all that understanding, all that institutional knowledge, which is transferred from one event to another, automatically falls down.  So there is a clear need, you know, if we have a mining disaster you need mines expertise at a forward arrow and providing input.  There’s no dissimilar if you have a building fall down, you need people who know how to deal with that building collapse as part of that process but working within a wider permissive environment led by a competent lead agency.

Q. I mean certainly in the New Zealand context there are all sorts of different underground coal mines of different size, of different geographic location, run by different organisations, and obviously the nature of the emergency can change can’t it, could be a flood, it could be a collapse, it could in this case, as it was, be a fire, does that variability have an influence in terms of the way in which you would prefer a model to operate?
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A. Within general planning terms, you have site specific plans or you may have a general plan and a site specific plan may speak to certain nuances are particular to that area, ie, where there are control valves or immediate notifications and so on and so forth.  Beyond that, a plan has to be functioned based on, ie what are the functions that need to be undertaken rather than named to individual people and it needs to be developed in a way that is permissive and flexible, because let’s say you’ve got a plan for every perceived eventuality.  Two things, one, there's always going to be the one thing that you didn't see and you didn't train for, you didn't plan for and secondly, in my professional experience, I have yet to see a disaster or emergency unfold in a way that is true to something that’s sitting in a plan.  So your plan has to allow for that flexibility, it sets out the conditions and the framework within which you’re going to work.

Q. In this particular case, we know that there were really three levels of control.  There was the forward command there at the mine, there was the incident controller, Superintendent Knowles in Greymouth and there was the response co-ordination in Wellington.  There’s been some criticism about this three-tiered sort of approach.  Do you have a comment about that?

A. I think that there will always be observations after the fact where people wonder whether maybe a different system or a different process, that the distinction between a forward command, an incident command and a response co-ordinator, that’s entirely permissive and in some respects, encouraged within the CIMS manual, either because of number of sites or because of the significance of a particular incident.  So I think it was entirely, consistent, entirely appropriate.  I think where that there’s criticism, I would suggest that largely that is, and without disrespect, is largely from people’s lack of understanding about the roles and functions of those groups and the clear distinction between the activities that were to be undertaken.  To my mind, it was appropriate and was effective.

Q. Do you have any examples of the shortcoming that you’ve just talked about, in this context?
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A. The shortcoming I would see is not in terms of the structure but it’s more in the application of part of that structure.  There’s been comment made, I heard last week, around the use of the incident management team.  I attended one IMT meeting at the incident site.  It would be fair to say it was not conducted in a way that I would normally expect to see.  There were far too many people in that meeting, you know, span of control, if you take an ideal model which is somewhere between a one person with a span of control over between three to seven people, the ideal being around five, we saw both in the organogram that was presented last week but also on evidence that at times the numbers were huge.  There is, I would suggest, an opportunity to identify some of those issues post-Pike River, to consider how incident management teams are run in the future in a way that ensures they are timely and they really are focussed on the particular issues and don't become unwieldy.

Q. Do you run IMT’s or have experience in running IMT’s yourself?

A. Yes, I’ve conducted a number of IMT’s at different levels.  I’ve done them both in a developed country context where English is the first language and I’ve done them in developing countries where English is not the first language.  My personal approach is perhaps slightly more ruthless than others, in that I’m very strict about who I expect to see within the IMT, the level of preparatory work which I anticipate will have been conducted beforehand.  So those looking at planning an intelligence have done just that, all those looking operations, and it is not uncommon for me not to have chairs in the room with the idea being then that you keep the meeting short and succinct and you don’t give people the opportunity to sink back with a coffee, particularly when you’re dealing with time critical issues.

Q. So you make people stand, a bit like the old Privy Council, is that right?

A. Akin to that, yes.

Q. And as far as those IMT meetings are concerned, ideally, looking at the circumstances of this particular case, what would be the skill sets of those who would attend the IMT meeting?

A. To an extent it’s going to be relative to what the issues are, they’d need to be discussed at a phase in an operation and you would adjust and advise people ahead of time of who you would expect to see there, but as a minimum as an incident controller, you would expect somebody there who can represent operations, planning intelligence, logistics, so your three core, mainstays.  You would always want a safety person there and then one or two others depending on the incident.  The issue is though if you're looking at a particular phase in an operation, you may not necessarily want the leader of the operations group.  You may ask for a particular expert within that group to be present and provide you that expert advice, so you tailor it accordingly.
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Q. On the occasion that you attended an IMT at Pike River, do you remember who was taking the primary lead role at that?

A. Yes, I mean I only attended one IMT on site.  Police were the lead for it.  However, at that time and to be fair, I arrived perhaps five minutes into the IMT.  Mr Ellis was at that stage in front of the whiteboard facilitating the discussion, I think drawing on advice and opinion and comment from within that group.

Q. There's been some suggestion and I imagine you may have been in the courtroom when this was ventilated, but there's been some talk about the desirability of the mine owner or management taking a lead in terms of forward command or incident control.  Do you have a comment about that?

A. Yeah.  I've listened with interest to the comment.  I personally and professionally believe that goes against all the principles of effective and comprehensive emergency management.

Q. Why?

A. Well I think that there's a clear role and clearly an owner of an establishment has a duty of care interest in the people who have been affected, and so clearly they have a part to contribute because, you know, it’s their staff, and clearly they also have or may have specific knowledge or information that can assist somebody running an incident.  But fundamentally the role of co-ordinating a response to an incident is a role that requires expertise and experience and it’s expertise and experience that is not just from a textbook and that is not one that’s just come from an exercise and I don't, in saying that, condemn the value of both learning and doing exercising, but it actually comes from learning and experience and doing, and so to my mind the role of running an incident has got to be left with those people who routinely run response to incidents.

Q. Which is who?

A. Well typically in New Zealand on your week in, week out, the two agencies that do most of the response to emergencies are police and fire.

Q. You would also have been present when it was suggested that Mines Rescue might have a role in terms of leadership at forward command incident control.  You remember hearing that?

A. I do, yes.

Q. What are your comments in relation to that?

A. Mines Rescue have clear expertise in undertaking technical rescue functions within a mining context in a mining situation and they have a critical, I'll stress, an essential role, in supporting the forward operational planning of activities.  Again I would draw a distinction between expert tactical skills that are about dealing with particular rescue functions.  There's quite a distinct set of skills from those required to co-ordinate a response.  That is in no way in any way, shape or form a criticism of Mines Rescue.  Mines Rescue are experts in conducting the rescue function and I would suggest that in an incident where there may be one or two persons involved, then it would be entirely appropriate for an organisation such as Mines Rescue to front-foot that.

Q. Just pausing there.  If you're talking about, you said one or two people involved, you're talking about a mining emergency where there might be one or two people trapped in a mine or otherwise compromised.  

A. Yes, sorry.
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Q. Yes.

A. Yes, that's correct, yeah.  Given the significance of this particular disaster, given the numbers of people involved, both national and international people, the volume of resources, the duration of the incident, is such that I maintain the position that an instance such as this required strong leadership from an experienced organisation well accustomed to running the response to difficult issues.  Again though, repeating what I said right at the start in answer to your question, Mines Rescue do have a key role with their expertise in supporting that forward command function.

cross-examination:  ms shortall

Q. Mr Stuart-Black, you have a BA in international disaster management.  Is that right sir?

A. That's correct.

Q. And a background in emergency management and disaster responses, right?

A. That's correct.

Q. And you were responsible for compiling the fire service’s log which was at NZFS0010, is that right?

A. If that’s the reference number, then yes.

Q. And the log records, I believe, your brief notes which you did, said and observed during the first few days of the incident.  Do you recall that evidence in your brief?

A. Yes I do.

Q. So if you misunderstood something or got it wrong, that misunderstanding or inaccuracy could still be recorded in the log, right?

A. If I was unsure of information then I will seek clarification of that information.

Q. Is it possible that information in your log reflects a misunderstanding or inaccuracy?

A. It is always possible that situation could eventuate.

Q. You have no expertise in underground coalmining do you?

A. I have expertise in the conduct of confined space technical rescues and managing issues with hazard materials, including atmospheric conditions.

Q. But you have no expertise in underground coalmining do you?

A. That is correct, and nor did I at any stage allege to do so and nor was my role one that required that particular expertise.

Q. You have no expertise with underground coalmine gas?

A. Do I have expertise with gases such as methane, carbon monoxide, oxygen, ethylene and so on, yes I do.  If you, in some way, are associating that there is a particular distinction between gases that are underground versus elsewhere but are the same gases I’m not entirely sure I’m seeing where you’re coming from?

Q. Well prior to the 19th of November did you have any experience with explosions in underground coal mines?

A. No.

Q. You’re not a chemist?

A. No.

Q. And you have no experience with underground coal mine gas interpretation do you?

A. No I do not.

Q. Now you referenced your view of IMT meetings and I just wanted to confirm, that view’s based on attending just one IMT meeting at Pike River isn’t it?

A. I attended one meeting and my observation in that meeting was there were perhaps too many people present at that meeting for it to be effective, that's correct.

Q. And then you discussed your experience attending IMT meetings elsewhere, do you recall that evidence?

A. I do recall that.

Q. And none of those were IMT meetings called following an explosion in an underground coal mine were they?

A. They were not.  And I would suggest it would be an extremely large leap in any way to assert that an IMT for a mine incident is in any way different from an IMT for another incident other than the subject matter, but the principles of effective co-ordination and managements are the same.

Q. So to the extent that an emergency response plan provided for the establishment of an IMT would you accept that the structure existed?

A. I believe based on evidence that’s been provided by others that there was some structure already available.

Q. At Pike River Coal?

A. I believe that to be the case.
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Mr hampton addresses the Commission – seeks leave to cross-examine - granted
cross-examination:  mr hampton

Q. Mr Stuart-Black, you’ve heard the proposition in terms of what I’ve just put forward, it seemed, and I've been absent for your evidence-in-chief this morning and I hope I don’t get it wrong in any way, but listening to discussion with Mr Moore, it seems that there’s absent from your structures that you’ve been talking about for the future, any reference to, assuming we have it in New Zealand, a properly resourced and funded inspectorate of coal mines with chief coal mines inspector.  Where would that person and his inspectors, sit in relation to the structures you’ve been talking about?

A. Given the suggestion of a mines inspectorate and some function has in no way been teased out or considered in the context that we operate within New Zealand, I wouldn't be in a position to even begin to try and assume how they would or wouldn't play a role.

Q. Have you looked at the Queensland model and where the coal mines inspectorate sits in that model?

A. I have very briefly looked at the evidence and information supplied by both Queensland and New South Wales.  I would suggest that in considering any system for New Zealand, it needs to be a system that is appropriate to the conditions that we face, both in terms of numbers of mines and the way in which we routinely manage emergencies.  That may or may not lend itself to a model that is currently used in Australia.

Q. But assuming we do get a “proper inspectorate, properly funded and resourced,” there must be a role for such an inspectorate in these sort of events.  They’ll be the people, hopefully, familiar with the mine, the conditions underground, what’s been going on underground, the structure of the mine, the structures within the mine and so on, won't they?

A. I'm not sure I can comment on what is an assumption of yours.  I'm not trying to be evasive.

Q. You haven't applied your mind to it?

A. You’ve assumed a model, and it’s not something I have sat and given consideration to.

Q. Right, so you haven’t factored it in, in terms of your thinking at this stage?

A. My role here today is to provide evidence based on the information of what I've seen rather than what may or may not be for the future.

Q. Well, Mr Moore was asking you really but, I won't enter the discussions but thank you Mr Stuart-Black.

cross-examination:  ms beaton

Q. Mr Stuart-Black, I take it from the evidence this morning and again, just briefly this afternoon, that your experience, perhaps prior to joining the fire service in 2004, I take it was in the UK?

A. That’s correct.  Sorry, to qualify I had about 10 or 11 months working for the Ministry of Civil Defence and Emergency Management here in New Zealand but before that, yes, in the UK.

Q. You confirmed to Mr Moore that you'd been involved in a number of IMTs, or incident management teams, prior to, well, throughout your career I take it, would that be correct?

A. That’s correct.

Q. Have you ever been an incident controller in that particular role yourself before?

A. Yes I have.

Q. On many occasions or?

A. A large number of occasions, yes.

Q. In your view then, given that experience as a role as an incident controller, is it necessary for the person who fills that role to have had training, and I'm talking in the New Zealand context, on the CIMS model and how it’s intended to run?

A. I’d say it’s essential.

Q. Why?

A. CIMS has since ’97, ’98, has been adopted as the incident management tool that’ll be used in the response to management of emergencies within New Zealand and I’d suggest it’d be almost impossible to run an incident if you didn't have an appreciation of the core terms, the core principles of command and control in the way in which structures should be established to assist in response to an incident.
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Q. Sir, I’m aware that you’ve been in Court last week and you’ve referred to you were listening to the evidence that’s been heard and you’ve been asked about various roles for Mines Rescue and mines inspectors.  Do I take it then that before representatives from either of those organisations could adequately fulfil the role of an incident controller they would need to have training in the CIMS model?

A. CIMS is a management tool.  Having an understanding or indeed a qualification in CIMS is not in its own, or on its own, sufficient to lead somebody be an incident controller.  You would then need a wider understanding of emergency management principles, their arrangements more generally within New Zealand.  I suggest you would also need to have the more routine skill and practise in using these on a regular basis and I – in answer to a question from Mr Moore earlier, I spoke to, in responding to an incident you apply business as usual models, and then for a significant event, you would ramp up that model but using consistent language and consistent approach that comes from transferring knowledge from one incident to another in terms of the experience.  If you step-change either in terms of a model that is unique for an incident, or you take people who don't routinely practise outside of exercises in doing, applying these skills, then the system’s just going to fall over at the first hurdle.

Q. I understood before that your view was that in the context of a Mines Rescue Service in this country that there was clearly a, “was essential” I think your words were for them to be involved at the forward command level and have input at that front-end point, is that my understanding?

A. That's correct, yes.

Q. Do you, or what’s your view on Mines Rescue in the context of a similar type situation taking one of the leadership roles, for example, underneath the incident controller, so for example, in operations planning, perhaps not logistics in the circumstances, but operations or planning, what’s your view on that?

A. I would – personally, I would not be uncomfortable in certain conditions with representatives from other agencies leading particular functions within the incident management group.

Q. I just want to ask you a couple of more questions arising from the structure of the CIMS response that occurred at Pike and perhaps to assist you, I know you’ve read it, but just to assist you and other, if we could have please, a paragraph from the National Commander Mike Hall’s brief of evidence which I understand you’ve read, Mr Stuart‑Black and it’s paragraph 37, which is, Ms Basher, page NZFS0017/11?

WITNESS  REFERRED TO NZFS0017/11

Q. If we could have highlighted paragraph 37 please?  You will see there, Mr Stuart-Black that Mr Hall describes the fact that at Pike the response co-ordinator’s role in supporting the incident controller extended to actual decision-making on what he says is a range of important areas and he describes that as “unconventional,” in terms of the usual application of CIMS.  Do you agree with his comment that that’s unconventional?

A. CIMS, the CIMS guide book speaks to a philosophy and a set of guiding principles.  Within the New Zealand Fire Service we have a command control technical manual that articulates the way in which we then apply CIMS within our own environment and I would assume, I don’t have firsthand knowledge in this, that police would have a similar document that articulates the way in which they conduct their incident management in accord with CIMS principles.  There may be something in the police approach that allows for that, because I’m certainly aware of other incident types where the response co-ordinator has quite an active role in the decision-making, so there could be transferring in that sense.  Similarly there is nothing within the CIMS that expressly prohibits that role and in fact the, if the response co-ordinator can be used when a particular incident is complex, then I think it’s entirely appropriate that some of the decisions will be referred up.
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Q. Mr Hall goes on to say in that paragraph that CIMS envisages response agencies having sufficient flexibility to organise the response in the optimal way for the incident.  From your perspective, and I know it was at a national headquarters level, but was it an optimal way?

A. I think in broad terms yes I believe it was a permissive and an enabling environment that was appropriate to the New Zealand context given the nature of how we normally manage incidents within New Zealand.  My question mark comes more into the IMTs and that is about the opportunity for improvement.  Admittedly, I only saw one IMT but I would think it’s fair based on evidence given from others.  I wouldn't be alone in this opinion, that there are opportunities for improvements in the way in which IMTs are conducted.

Q. Prior to your attendance at that IMT meeting that you told us about, had you been aware about the size of the IMT meetings that were occurring at Pike?

A. Anecdotally, yes.

Q. Had you passed on your concerns about the size of the group that was meeting to anyone else?

A. I discussed it within the fire service context in terms of speaking with colleagues because it came from colleagues there.  In our discussions we were not there running the incident.  It’s not for us to go and tell other people per se how to run their incident.  It was, when the comment was put to me, I heard it at the very beginning of the incident, and as I understand it, with time the IMTs became more structured, but no, in terms of beyond the fire service, I didn't raise it with anybody.

Q. Do you recall when it was that you were in Greymouth and obviously at Pike River and attended the IMT?

A. It was, the GAG was in operation.  Beyond that, without checking, I know I have other notes, but without checking those notes I couldn't say when.

Q. In your view, in following on from your evidence this morning, was there sufficient flexibility within the Pike structure for those people on site at forward command to be able to make quick decisions if they needed to?

A. Noting the fact I was only in attendance for the one day, if perhaps I just speak to the concept and the principle. 

Q. Yes, that’s fine.  We'll come back –

A. The co-ordination and decision-making frameworks were established in a way that was intended to be enabling or empowering at all levels, with the notion being that perhaps once certain quality assurance processes had taken place and a set of parameters had been agreed to cover left and right of the particular issue, then people could operate freely and with, you know, latitude within that space.  The issue, though, was about making sure people were actively engaged, and I spoke this morning by way of example, noting the expertise of Mines Rescue.  You know, we were challenged if we hadn't seen Mines Rescue signature on documents because we were already keen to make sure the right people were involved making the right decisions in the context of the incident.

Q. Prior to your actual visit, though, to Greymouth and to the Pike River site and attendance at that IMT meeting, when you were in Wellington and participating in the expert group, did you have any concerns at that point in time about whether there was sufficient flexibility within the police’s multilevel structure for those at the site to be able to move quickly if they needed to?

A. I didn't see that as an issue.  There was nothing that was raised or discussed either through what you could perhaps call the command line or through the communications line, and certainly I was in regular contact with fire service personnel on the site.  I mean they were not there to speak on behalf of anybody other than what they were seeing and what their thoughts were, and at no stage did anyone from the fire service side indicate an issue to me.  So I didn’t see any particular problem.
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Q. We don’t need it back up on the screen but the last comment that the national commander Mr Hall made at paragraph 37 was, “In my view the most important point is that the decision-making arrangements should be clear among the participants so the incident can be managed effectively.  You agree with that I take it?

A. Absolutely, yes.

Q. And was it clear from your perspective in Wellington?

A. It was very clear in Wellington, I can’t speak beyond Wellington?

Q. Were you aware while you were part of this group in Wellington, and perhaps I’m limiting it at this stage to up until perhaps the 24th, the second explosion, were you aware at that point about the different levels of decision-making ability between the incident controller and the response co-ordinator?

A. The process was established in the period between the first and the second explosion.
Q. Yes.

A. So it was an evolving process and certainly some actions were initiated on site for which there was no national awareness.  For example, from recollection the initiation of the first drilling for a borehole, as time evolved then the decision-making and control regime was established.

Q. So you were aware, for example, that Assistant Commissioner Nicholls had responsibility for decision-making about a number of things which imagine you were here for last week, including sending of mine staff into the mine, the ending of recovery efforts and so-on.  You were aware that those were decisions to be made at his level?

A. Yes they were, and what I would perhaps add, particularly on the issue of sending people into mine because there’s a potential to see that, I suggest, the wrong way round where there may be a national process that says based on all the information available entry into the mine is approved, the actual decision within that context then rests with the head of Mines Rescue or the individual rescuers because they have the right to say, “No,” they had that veto point.

Q. I think there’s also been evidence that the decision for physical closure of the mine would be one that would be referred further up the command structure from Assistant Commissioner Nicholls, I think, to Deputy Commissioner Pope.  Were you aware of that, that extra level of decision-making ability?

A. Informally, well let me rephrase that, no, nobody directly told me that, given the significance of that action I would’ve been very surprised had that decision not been referred to the deputy commissioner or indeed the commissioner.

Q. Having this multiple level of decision-making structure, from your perspective in looking back now with the benefit of hindsight, would it be able to be streamlined?  Would that be optimal to streamline it more, to remove one or more levels of that decision-making structure?

A. Decisions, there was a framework established to quality assure some core elements of the response and create an environment then that became enabling to people to conduct their operations and do specific roles and functions.  I don’t believe, based on what I saw, that that was a hindrance to the response.  There are a number of examples of very timely reviews of information and report-back and there are clear examples where issues raised by the review team related to risk to life.  And we have heard last week comments from others that indicate to me that at no time was our advice inconsistent with the advice and opinion of a number of the experts that were forward.
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Q. In terms of the risk assessment process with which you were involved in is this expert group in Wellington, what was your understanding of, once a risk assessment had been sent up to your group and you all looked at it and gave an answer whether it be a positive risk assessment is sufficient or a negative one it needs further work, those are obviously my layman’s descriptions, but were you aware where that advice then went?  I take it you provided it to Assistant Commissioner Nicholls?

A. So, yes, we provided it to the response co-ordinator, so either Assistant Commissioner Nicholls or his alternate.

Q. Of course, yes.

A. Information moved in two ways and Assistant Commissioner Nicholls spoke last week about the issue of arcing and that he was speaking then about the command structure and he outlined that his, within a chain of command sense, his point of contact was to the PIC in terms of the forward commander.

Q. Which is the police incident commander?

A. Sorry, yes, that’s correct.  So, that happened, notwithstanding that though, and accepting the principle of not wanting to arc a command level, what was happening on a number of occasions, was direct communication with those forward at Pike River and I believe in evidence I spoke to earlier on Sunday the 28th, and it’s annexed to my statement, there is an example where we were speaking directly with a police representative at the site to say, “Look, hang on, we’ve got concerns here, we’re not supplanting any command point, but can you fast track, if there’s people in rooms near you, knock on doors and find out the information.”   We were trying to be as enabling as we could to ensure that people were included.

Q. The scope of the risk assessments that your group looked at in Wellington, were they restricted only to tasks which involved entry of either equipment or personnel into the mine and sealing of the mine, is that as I understand it?

A. If you factor in things like that in drilling boreholes et cetera, yes.

Q. Yes.  In terms of, or are you able to recall now how many risk assessments for different tasks that your group would’ve dealt with?

A. A dozen or more perhaps which were, sorry, I should qualify that.  It’s probably around a dozen occasions in the first phase where a risk assessment was reviewed but there may be a number of iterations coming back so that there could be 30 or 40 documents, I wouldn't know off memory, but there are probably around a dozen core, and I stand to be corrected it may be slightly more or less, ones that came through and certainly throughout the latter part of December there was a significant body of work done then looking at what some of the more enduring options may be in terms of use of Floxal units and other things so there was more work done there.

Q. You said, “First phase,” what period of time, just so we’re clear, does that relate to?

A. Sorry, so maybe the period up to and including the initiation of the GAG and having that running and maybe the second borehole going in, there was a core concentrate of risk assessments there.

Q. And of that group of risk assessments are you able to comment as to how many were, again my words, sent back by the Wellington group to Pike requiring further work?

A. I can't recall off memory, what I can say is that as time evolved the attention to detail within the plans was far better and of less significant concern beyond, for example, things like not seeing signatures from the key parties that needed to be seen.  So certainly the risk assessments improved with time based on what I saw.

Q. I asked you that because there’s a reference in the brief filed by Lesley Haines from the Department of Labour, and I'll just read it to you, it’s at paragraph 19 of DOL7770020005/6 where Ms Haines comments at the end of the paragraph, “I understand that police HQ, then either approved plans or most often sent them back for further work with relevant comments or suggestions.”  Are you able to comment on that, or not?
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A. I can’t comment on the Department of Labour’s perception of numbers of plan that went back, other than to say that they were not involved in all risk assessments, whilst they may have been sent the information, there were occasions where they didn’t make a submission for reasons I’m not aware of, so I’m not too sure.

Q. You’re referring to the Department of Labour representatives?

A. The Department of Labour, yep, so beyond that I can’t really comment.

Q. Mr Stuart-Black, do you have any concerns from your perspective as to the length of time that it took before the rescue operation was formally changed to one of recovery, so after the second explosion on the 24th?

A. Any decision to move from rescue to recovery is the hardest in the decision-making space, because it is a very definite statement to the people who have been directly impacted in terms of in this context within the mine.  It’s a very definite statement to families.  It’s a very definite statement to the public at large, and it’s a decision that needs to be taken on the basis of all available information and fundamentally on the balance of probabilities, because it is not like sitting in a lab in a sterile environment where you’re dealing with just ones and noughts, that are absolute.  You’re dealing first and foremost with human life and secondly you’re dealing in often a space where there are shortages of information and I can say from personal experience and a number of incidents, most recently in Christchurch when we had to make the decision from moving from rescue to recovery, it was a decision that was not taken lightly.  It’s a decision that was full of competing opinion and conjecture, but was based as I mentioned a moment ago, on the balance of all the available information, and I believe that was a decision police respected, didn’t undertake lightly and took at a time that on the basis and balance of information was appropriate given everything that was presented to them as the lead agency.

Q. And do I take it that you’re referring to the fact this was post the second explosion that the decision was made?

A. That's correct.

questions from COMMISSIONer henry:  

Q. Mr Stuart-Black, I’m interested in how the New Zealand Fire Service integrates its command and control structures for emergency management with CIMS.  Now I understand you have a technical manual and that technical manual discusses CIMS and how the two fit together, is that right?

A. That's correct, sir, yes.

Q. Is it possible under your concepts at the fire service to have more than one incident controller if the incident is at a single site?

A. It is possible that you rotate who the incident controller is given the 24 hour nature of an incident, and it is also – there is also the potential that as an incident develops that control may be handed over to a different agency for either some or all of the continuing phases.

Q. Yes, well, subject to the fact you can’t work 24 hours a day, the fire service running an incident at a single site, would have an incident controller, from what you’ve said and that incident controller would have ultimate responsibility for the decisions taken, according to your manual?

A. Within the limits of either their command level or what the incident is, yes.

Q. Yes.  So it’s not possible in that sense to have two incident controllers operating at the same time?

A. Not in the way we do things, no.
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Q. Is it possible to have two incident management teams operating?

A. At a – for a single site?

Q. At a single site?

A. That would be highly unusual.

Q. And does the incident controller always chair the incident management team?

A. Usually, although there will be occasions where either the individual responsible for planning, intelligence or operations may chair that team.

Q. And in your, the way you operate within New Zealand Fire Service, would the incident controller who has ultimate responsibility for decisions, would they be transferring any of those operational decisions to another level above them?

A. Yes there will be occasions when they will either refer through to their regional commander or up to the national commander or their designated alternate.

Q. And those would be operational level decisions would they?

A. They would be decisions that were deemed to have a significant bearing on the incident, ie one, that may result in loss or life, or have a significant impact to, you know, in terms of the media context or political context certainly there are situations where that may occur.  In saying that, and part of this is the way fire service does business, for the most part we push all our decisions forward.  We don't do that much by way of remote co-ordination.  A lot of ours is forward at the incident site or incident sites. 

Q. So have you had experience in the past where the fire service is leading, where risk assessments are sent from the forward site of the incident to an incident controller who is somewhere else, and then on to someone else in the organisation?

A. Not in my personal experience, no.

questions from COMMISSIONER BELL:  

Q. Mr Stuart-Black, I've got a few questions for you.  Looking at section 17 of your statement, you talk about dynamic risk assessment.  Does that operate efficiently in the multilevel system we've been hearing about during this exercise, in terms of the fact that sometimes the definition of “dynamic” means decisions need to be made urgently?

A. Again, I think it speaks to, in part, the question just asked by your colleague.  We operate in a slightly different environment.  It is not, in my experience, that common for us to send risk assessments to others to look at because typically the incidents we're involved in from a fire service point of view are ones of very short duration, so therefore the dynamic risk assessment is appropriate and indeed we don't then have much by way of a template risk assessment process.  For enduring events our colleagues in rural fire we’d say slightly differently because they’re most focused on campaign events, but our operations typically are very short in duration so we don't operate in that space.

Q. So if you were fighting a chemical fire which can be complicated and can go on for some time, you wouldn’t be referring decisions back up the line to someone else that had been made by the fire commander on site?

A. Typically yes that's correct.

Q. Because I'm just trying to contrast a complex situation like a chemical fire with a coal mine which is really in some respects to some degree similar, but you wouldn't see the propensity for the possibility for that sort of thing being controlled locally?  You're still in favour of a three-level or a two-level system?

A. In the context of the disaster on the 19th of November, which involved a large number of people, requiring a large number of resources and some very difficult decisions, I think it was appropriate to have that extra layer.  In incidents perhaps where we're talking small numbers of people involved much more locally focused, then perhaps that additional layer may not have been appropriate.

Q. With regards to New Zealand Mines Rescue did you know Trevor Watts at all?  Had you been in contact with him yourself?  Were you aware of the capacity and capabilities of –

A. No, not personally.  From colleagues, people have always spoken in very high regard of Trevor and in my limited dealings with him have really just confirmed the high regard with which people, you know, hold Trevor in.

Q. I just want to move on to section 53 of your brief, talking about the expert panel.  I know this has been talked about a bit, but you're talking about peer review.  I'm just a bit puzzled about a peer review process taking place when none of the people on the expert panel were peers with the experts at the mine.
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A. Well okay perhaps then in terms of selection of language to the definition of a peer, absolutely, I’d accept that.  Perhaps it’s just because of any level I’m always very cautious about the word, “Expert,” so I prefer more comfortably to talk about, “Peer,” but perhaps in a slightly incorrect use of the word, that the rational behind the group was a group of people with understanding of risk assessments and emergency management if you could consider risk assessments and/or operational plans with the intention of providing meaningful comment to police as the lead agency.

Q. And the people on that panel, I’m not decrying they’re all experienced people, but I don’t think any of them actually had any underground coal mine experience.  I know Professor George is a geologist but he’s not a mine or an explosions person, and the point I was making would be, I accept what you’re saying about Mines Rescue people being on that panel might be the wrong place for them to be, but what about an experienced mine manager being on that expert panel as well who’s not directly involved with Pike?

A. I think there’s - maybe answer it in two parts.  I think first of all it’s important to make sure that the expertise is plugged in at the right level and as you’ve just indicated my appreciation of the situation such that Mines Rescue were in the right place at the right time.  With regards to a national group considering options, at the end of the day you would always look at what is the nature of the group, what the role is and therefore what level of skill you need within the group.  It was important, I think, that the group whilst had a decision-making role didn’t seek to try and get into operation or tactical planning.  I guess if somebody was involved in the group with that, say more routine mines experience, didn’t then seek to try and supplant planning, which should be done at the scene and we end up then complicating the incident, then at the end of the day you’ve got to keep a complete open mind and treat each incident accordingly.

Q. I thought I heard you say a minute ago that the situation that was at Pike was handled basically in a similar fashion to what would happen in say Queensland and New South Wales.  Did I hear that correctly?

A. I think my comment was with a reference to the fact that operational plans are supported by risk assessments and those risk assessments are considered.  And we heard under evidence last week that for some decisions, and I think this was in the context of New South Wales, it may on occasion be necessary for somebody to seek advice and approval from somebody offsite and there was the two-hour timeframe that was referred to, and in that context I was saying there was a parallel that core bits of work were done forward, plans were developed, risk assessment were conducted and the difference between what was spoken to last week, which was non-specific that on occasion it may be that approval was sought from elsewhere, in the Pike River context there was some parameters that were established.

Q. You talked about methane, carbon monoxide, ethylene, oxygen all being the same gas whether they’re in a confined space or whether in a coal mine, and that’s true, they’re also the same gas whether they’re in a coal mine in New South Wales or Queensland or New Zealand so why should New Zealand be operating any differently to much more experienced states such as New South Wales and Queensland for the same gases and the same problems?

A. Absolutely, I think we’ve got to be a bit careful about comparing apples and oranges with how we look at the issue.  In broad terms, absolutely a mine is a mine and the intrinsic safety issues and concepts are the same.  Then overlay that within the operating context and there are far fewer mines within New Zealand.  The routine practice, and if we think in the Australian context where in Queensland there may be the MEMs approach, MEMs then sits within the AMES concept as well in terms there’s the wider appreciation, over here we have CIMS.  The challenge, and it’s a comment I spoke to a little bit ago, is if you have techniques, management tools and processes that are routinely used, if you scale them up to meet the demands of a complex big incident then you do so successfully.  If you try and step-change and use something that is not understood, that is not routinely practised and exercised on a day‑in/day-out basis were you get the knowledge transfer you start setting yourself up for fail.  My concern in any option in the opportunities for improvement and lessons identified from this, is looking to the future and then applying a model that is unsustainable and is actually not appropriate to the context in which we find ourselves within New Zealand, that doesn’t mean there are not opportunities to learn things, whether it be from Australia, America, UK, Germany, wherever it happens to be, but we need to be careful that apply model that’s fit for our purpose and not necessarily fit for someone else’s.
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Q. Yes, the point I'm making is the statutory mine manager is the sort of common thread, if you like, that runs through all of our mines whether they’re New Zealand or, and that person has responsibilities across a whole range of areas of responsibility in terms of skills and technology he needs to understand and that’s the point I'm making.  I think that person should be the link, if you like, that can drive the system forward.  The person who knows what he’s talking about.

A. I mentioned a moment ago, we've got to look with an open mind as to where the information source has come from if that is a source of information that needs to be factored in then clearly consideration should be given to that.

questions from the Commission:

Q. Mr Stuart-Black, in paragraph 6 of your witness statement, you record that in the first few days you provided advice to the police about a number of matters including, “The establishment of the decision-making structure for the operation.”  Did you advocate the setting up of a multi‑level structure of the kind that eventuated?

A. The comment there speaks to a discussion where what I was encouraging was that there was an appropriate framework within which decisions were made and appropriate controls were in place, not about whether there was one, two or 10 tiers of command structure.  It was about making sure decisions were done in a way that was enabling and appropriate to the situation and that there were sufficient controls to, amongst other things, record the fact that key decisions had been taken.

Q. Well, is the short answer to my question, no?

A. That would be correct.

Q. It’s actually helpful to answer questions with a yes or no and then qualify if you can.

A. Okay.

Q. So you didn't suggest that it was a good idea to have decision-making split between Greymouth and Wellington?

A. No I did not.

Q. Have you had previous experience of the existence, the structure where you had an incident control point adjacent to the incident itself, as we had here, and then an operations room hundreds of kilometres away in Wellington?

A. Not in New Zealand, no.

Q. So, for example, with the Christchurch earthquake, everything was dealt with in Christchurch was it, the decision-making?

A. Yes it was.

Q. Have you had previous experience of such a division of decision-making authority between, on the one hand, an incident controller and on the other a response co-ordinator as we had in Pike?

A. Not whilst I’ve been at the fire service, no.

Q. I understood you to say, in answer to one of the questions a few minutes ago, that there is nothing in CMIS to, and I think your word was, “Prohibit,” the response co-ordinator having decision-making authority?

A. That’s correct.

Q. Right.  I wonder if we can have a passage that was referred to Deputy Commissioner Nicholls in the CIMS booklet which is SOE.001.00027 page 29.

WITNESS REFERRED TO SOE.001.00027 - CIMS BOOKLET
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Q. If we can highlight the first half, the paragraph, the long paragraph?  If we can have all of it if possible, Ms Basher, please, thank you.  The second to last sentence in the first paragraph, “In very large or complex single agency incidents” – and I think our emphasis is on the very large – “there may also be a need for a higher level response co-ordinator.”  And then the reason for that.  “The formation of the higher level structure is necessary because the control function will quickly become swamped if it doesn’t have the higher level support.”  So, that’s the rationale, if the incident controller is at risk of being swamped, well then there may be the need for a response co-ordinator as well.  Is that how it works?

A. It’s what it says in the manual, yes.

Q. And it’s the last sentence that troubles me.  “Note that this higher level structure does not include an operations function but only co-ordination and planning/intelligence and logistics.  Incident controllers of individual incidents maintain control of their incidents.”  What do you understand that to mean?

A. I think the comment in the manual is one that projects command decisions happening at a level that is not the PRC.  In saying that, the fire service has a command and control manual that outlines how we will conduct operations and we conduct operations is in accord with what is stated there.  There is nothing there that prohibits a variation to that.  These are guidelines and my understanding of the police system is that there are incidents where the PRC may and will exercise, at a strategic level, strategic operational decisions, and there’s a distinction between at that national level versus what’s been done forward at the incident site.
Q. The response co-ordinator, you’re saying, can take strategic operational decisions.  Would that include here, the key decisions about re-entry and sealing the mine?

A. The, I believe, given the complexity of this incident and with everything we know, it was appropriate to have a high level of review being done by, in this context, the response co-ordinator.  If, and I draw a distinction, if the decision is, yes, the system at large is satisfied that sealing of the mine may be undertaken, the conduct of sealing of that mine can be then committed by the incident controller at their discretion going forward, so it’s about establishing the controls regime, so it’s, and that’s where I was drawing a bit of distinction between what are operational decisions about, okay, you, between Monday and Friday, incident controller, whenever you’re happy, we’re satisfied you can go off and do what you need to do when you need to do it.  But there is at a high level, a process that says, we’ve considered all the facts, we believe it is now appropriate given everything we know, yes, you may conduct your operations and that to me is, I believe, an incident that involve highly complex issues and large numbers of people is appropriate.  In just the same way in Christchurch in the Christchurch quake as the person responsible for co-ordinating the urban search and rescue operations, I could not terminate those rescue operations without approval from the national controller.

Q. You told my colleague Mr Henry that you are familiar within your organisation with the concept of consultation with a superior in relation to decisions.  What I’m not clear about is whether, if you were the incident controller, for example, you would consult before making the decision, or you would actually refer the decision to the superior to make on your behalf because that’s what we seem to have in this instance?
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A. From my experience, the majority of situations that I've encountered, it is a consultation and then it is a decision vested with the incident controller and we have command levels accordingly.  There are some subtleties around certain resources in the organisation that require higher approval before they can be accessed and used, but once that approval has been given, then it is up to that incident commander to commit as appropriate.

Q. And hence the last sentence in the passage that I'm referring would continue to apply.  The incident controller of the individual incident maintains control albeit he may have to consult before he takes the ultimate decisions?

A. In terms of as a dry desktop read of the CIMS manual yes, but that’s when agencies develop their own doctorings that articulate the way in which they will conduct their operations.

questions arising - nil

witness excused

ms shortall calls

STEPHEN ELLIS (affirmed) 

Q. Could you state your full name to the Commission please?

A. Stephen Ellis.

Q. And do you presently, Mr Ellis, hold the position of statutory mine manager of Pike River Coal Limited (in receivership)?

A. Yes. 

Q. And as of the 19th of November 2010 had you been with the company at the mine for around six weeks as the production manager?

A. That's right.

Q. Now have you prepared and filed a statement of evidence for the purpose of these proceedings?

A. Yes.

Q. And is that statement marked DAO.03000001?

A. Yes.

Q. And do you confirm, Mr Ellis, that the statement is true and correct?

A. It is.

Q. Now rather than read your brief and with the lead of the Royal Commission for which I am grateful, I am going to lead your evidence today, and so do you understand that like in your brief, your evidence today will cover three topics.  First, your qualifications and experience.  Second, the risk assessment and emergency response management processes that you were aware were in place at the mine on the 19th of November 2010, and third, events immediately prior to and following the 19 November explosion?

A. Yes.

Q. So let’s start with your qualifications and experience, and I'm only going to touch on some of your background because a copy of your CV is attached to your written brief for the convenience of the Commission isn’t it?

A. That's right.

Q. Now you achieved your UK first class mine manager’s certificate of competency in 1983, didn't you?

A. Yes.

Q. And from 1985 to 1995 you contracted as a site manager at underground coal mines around the United Kingdom, right?

A. That's right.

Q. You then worked in senior management roles in several underground coal mines in the United Kingdom, didn't you?

A. Yes.

Q. And did you have any experience while in the United Kingdom in those roles of emergency situations?

A. I did.

Q. Can you explain that involvement to the Commission please?

A. Similar to Australia, we would have mock emergencies at the mines that I worked at and we would run desktop emergencies and also a more live situation where we would carry out full evacuations of the mine  I also had experience of real emergency in Scotland where the mine I was deputy manager at flooded in 20 minutes with 13 million gallons of water.
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Q. And what was your role in connection with that incident, with the flooding sir?

A. My role there was the equivalent of the incident controller in Australia.

Q. Now in 2006 you relocated to Australia to work at Rio Tinto’s Kestrel Mine, right?

A. That's right.

Q. And you then held several senior mining positions at Kestrel.  Was that right?

A. Yes.

Q. And in 2008 you completed training in the Queensland MEMs system, is that right?

A. I did.

Q. And can you explain your recollection of that training to the Commission?

A. The MEMs training involves an information pack where you have a couple of weeks of taking that information in and assessing it.  It’s a
five-day residential course and we held this one in Mackay and you do the theory for three days and then do a live desktop practice as part of the final assessment.  And in that assessment I was chosen by my peers to be the incident controller.

Q. Now in 2009 Mr Ellis you achieved our advance diploma in underground mine management.  Is that right?

A. That's right.

Q. And did part of that advance diploma involve training in mine emergency preparedness and response systems?

A. It involves passing that standard, yes.

Q. And when you refer to that standard, what do you mean?

A. The standards when I took it were the MNC standards, which are part of the advance diploma in underground mine management as nationally recognised in Australia.

Q. And also in 2009 you were qualified by the Queensland Board of Examiners to be a site senior executive under the Coalmining Safety and Health Act 1999.  Is that right?

A. That was part of my application to become a mine manager in Queensland and it signified that I could understand all the relevant legislation.

Q. Now in September 2010 you relocated to New Zealand with your family.  Is that right?

A. That's right.

Q. And you took over as production manager at Pike on the 1st of October 2010.  Is that right?

A. Yes.

Q. What did that role involve at the time?

A. I oversaw the underground operations with development mining in particular.  The production mining in terms of the hydro were still an uncompleted project and was in the hands of a project manager.  The installation of infrastructural underground was similarly still under the control of a project team.  So very much so my brief was to progress the development mining at Pike River.

Q. Who did you report to as the production manager at Pike River at the time?

A. Doug White.

Q. And what was Mr White’s role at the time?

A. He was statutory mine manager at the time.

Q. At that stage Mr Ellis were you qualified to be a mine manager in
New Zealand?

A. No.

Q. Were you involved in training to get the New Zealand mine managers ticket in around September and October 2010?

A. I was, it was an important piece of work that we’d discussed when I first arrived at Pike.

Q. Who’s the, “We,” sir?

A. Me and Doug.  That it was very important that I got my statutory manager’s certification.

Q. What was your understanding as to why it was important?

A. In terms of the roles changing after I’d arrived in New Zealand Mr Ward left, Mr Whittall moved up, Doug White moved up, and obviously he had a couple of roles that he was answering to and my understanding was that if I was to get my statutory mine managers certificate then by negotiation we could discuss that position for me.

Q. Now what did the training in September and October 2010 to get your mine managers certificate in New Zealand involve?

A. I covered on and off site first aid, shot firing, legislative requirements, 
New Zealand Mines Rescue Service, fire fighting, those are the standards as I remember them.

Q. And did you participate in a professional conversation?

A. I did, that was in October, 29th I think.
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Q. Is it fair to say Mr Ellis that from the 1st of October when you became the production manager at Pike River up until the 19th of November 2010 that you spent around half your time understanding and completing training to get your New Zealand Mine Manager’s certificate?

A. Very much so, it’s not a position that I would take lightly.  The work required meant that I had to complete a presentation that was put in front of the panel for my professional conversation and that in itself was a five hour process.

Q. Now, let me move to the second topic that I’d like to cover today involving the risk management and emergency response management processes that you were aware were in place at the mine on the 19th of November.  When you arrived at the mine, did you set about getting to know its emergency response plans?

A. Not on its own significantly, I think the Commission’s seen there is a large amount of paperwork and information at the mine site and obviously I sat around trying to familiarise myself with all that, that work which involved going through the emergency response management plan.

Q. And am I correct, Mr Ellis, that in your brief, and in particular for the record at paragraph 12, you describe that the company had in place processes for assessing and managing risk as part of its normal operations?

A. That’s right. and that’s what I would expect at a mine site.

Q. And for major proposals, a standard form document called a risk assessment was prepared?

A. Yes.

Q. And for less significant proposals a simpler document called a job safety and environmental assessment was prepared, is that right?

A. That’s right.

Q. And for day to day activities, do you recall that employees would often use a, “I Am Safe,” handbook?

A. That’s right.  I am more familiar with the “Take 5” process which is similar which is what we would use in Australia.

Q. And can you describe the Take 5 process to the Commission please?

A. It’s where you start by identify plan, you put controls in place and then you do the tasks, so each individual task you look at, you’re actually doing a small risk assessment before continuing.

Q. Now, were you aware at the time that you joined the company that there was an emergency response management plan in place?

A. Yes.

Q. Did you have a view of that plan?

A. I’ve been very fortunate to visit about 20 mines in Australia.  I have viewed significantly more comprehensive emergency management plans.  However, I wouldn't class Pike River as a bad emergency response mine management plan.
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Q. Were you aware that the company had a corporate crisis management plan when you joined?

A. I read it as part of the emergency response management plan, but hadn't taken a great deal of information from it.  The last emergency management plan that I was familiar with from Australia also had a crisis at corporate level and that would be more, we termed it the disaster management plan.  The Commission referred to it in terms of the CIMS model as taking a more higher level and taking the strategic decisions and looking after things like corporate legal responsibility and so on.  The IMT part would always look after the operations.

Q. And did the IMT component exist in the emergency response management plan at Pike River when you joined?

A. Yes.

Q. Did you have any understanding at the time that you joined the company, Mr Ellis that the emergency response management plan was under any type of review?

A. I’d heard anecdotally that Neville had been tasked to review and perhaps update, and I’d offered just my advice and my experience where I could maybe offer something towards that.

Q. And when you refer to “Neville,” do you mean Neville Rockhouse, Mr Ellis?

A. Yes.

Q. And is it your recollection when you joined the company that Pike River also had several trigger action response plans or TARPS in existence?

A. Yes.

Q. And what was your understanding at the time of what a TARP was?

A. A TARP is a trigger action response plan.  It’s a plan that is activated at certain trigger levels, but they are formulated in the cold light of day such that when an event occurs you'll follow that TARP.  It gives you the action response.  I think the police have referred to it as reflex tasking, and it takes the emotion and the fatigue out of the initial decision-making process.

Q. When you joined the company, Mr Ellis, did you go through any type of induction process?

A. I did go through an induction.

Q. And do you recall being provided with a copy of the company’s safety induction handbook?

A. Yes, and an “I Am Safe” book and numerous other documents. 

Q. Now if I can move to the third topic that I’d like to cover with you this afternoon and that is the events immediately prior to and following the 19 November 2010 explosion.  Can you tell the Commission whether you were at work on the morning of the 19th of November at the company’s mine site?

A. I was at work on the Friday the 19th.

Q. And do you recall generally what you were involved in doing that morning?

A. I would arrive at the mine normally around half past six in the morning and liaise with the nightshift underviewer and review the past 24 hours for any safety incidents, production, other issues that were happening over that 24 hours.  I would also meet with the dayshift underviewer and we’d discuss the coming day’s work.  I would generally attend the morning briefing with the dayshifters who got the lamps and rescuers, and then I would hold a meeting with all key management stakeholders at the mine to review the 24 hours past and to look forward for the next 24 hours.  Being a Friday, we’d also be looking at the weekend work that was required to be done.

Q. Do you recall, Mr Ellis, that your routine was any different on the 19th of November than your standard routine that you've just described to the Commission?

A. Not that I note.

Q. Do you recall a problem at the coal prep plant on the 19th of November?

A. That was something that Mr Klopper the coal prep plant manager made us aware of.  There was some vibration.  I can't remember what it was on.  I'm not a coal prep plant man.  It was some pump that was important to the plant and in consultation with Doug, Mr White, we decided a planned shutdown would be the correct way to address that.

Q. And can you explain to the Commission what you mean by a planned shutdown?

A. Well a planned shutdown of the plant meant there would be no fluming water and no availability to be able to pump coal slurry out of the mine for a period during that shutdown, and that was from approximately 12 o'clock ‘til 4 o'clock in the afternoon.

Q. As a result of that shutdown, did you ask the underviewer to undertake any particular tasks?

A. Because we knew there was a shutdown we've always discussed contingency work, so mining is a fluid process, and I recall asking Marty to work on the contingency jobs that we discussed.
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Q. Do you recall what those contingency jobs may have included?

A. It would’ve included stocking up the ABM, the continuous miner with materials to continue mining.  It included stone dusting.  We had a planned exercise – not exercise, a planned task over the weekend of stone dusting the returns, and this was an opportunity where we could gain some time on that job.  It involved bringing the roadheader out of its mining place.  That was to the downhill and that roadheader had previously been flooded and disabled because it’d been left in there over the weekend without serviceable pumps so we’d determined that that wasn’t going to happen again.

Q. If I can just take you to the afternoon of the 19th of November, do you recall being in a meeting around 3.00 pm with Doug White and George –

THE COMMISSION ADDRESSES MS SHORTALL – CHANGE OF TOPIC

COMMISSION adjourns:
3.29 pm
COMMISSION resumes:
3.46 pm

examination continues:  Ms SHORTALL

Q. Mr Ellis, just before the break I started to ask you about the afternoon of the 19th of November and in particular, a meeting around 3.00 pm.  Do you recall being in a meeting at that time?

A. I do.

Q. Who were you meeting with?

A. I was in a meeting with Doug White and George Mason.

Q. And we’ve talked about Mr White, what was Mr Mason’s role at the company at the time?

A. He was a hydro-panel co-ordinator.

Q. And what did that role involve?

A. Involved co-ordinating the actions that we were taking as a company in the hydro-panel.

Q. Do you recall why you were meeting around 3.00 pm that day?

A. There’d been some discussion around the mine of the use of shotfiring to ease the coal.  It’s a technique that they’ve used at other mines around the area and at that point Mr White certainly was against that.

Q. Did you have an understanding as to why Mr White was against that?

A. We were still trialling the hydro operation and really wanted to see – in trialling an operation you only want to change one parameter at once, and we were still working on the pressures and flows of the hydro‑monitor and the direction we were cutting and so, so change one parameter at a time and prove whether that’s effective or otherwise.

Q. Do you recall that around 3.45 pm, during that meeting, the lights flickered?

A. That’s as I recall it and that’s what we saw or perceived.  It was as quick as that.

Q. And did you have a view at the time as to what that meant?

A. No, not particularly, even in the few weeks that I’d been at the mine, there’d been power outages before, a tree across the line or whatever.  We weren’t on a secure city centre power feed.  We were many kilometres even from our substation.

Q. Now around this time in the meeting that you were having with Mr White and Mr Mason, were you planning to head elsewhere that afternoon?

A. I was, I needed to get to the post office in Greymouth before it closed to send a registered letter.

Q. And why did you need to do that?

A. I’d committed myself to come to New Zealand with my family and only the week before the explosion I was in Australia closing my affairs and bringing the family over here.  We were actually living in the Scenicland Motel and that was where I was at.  The registered letter was to complete my sale of my sale in Emerald and then I was busy purchasing a house here in Paroa.
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Q. And when you discussed with Mr White that you needed to get to the post office what was his view?  He was fully aware of that during the day and he said, “Get on your way,” or something to that effect, certainly Mr White told me to get going.  He and Rob Ridl were still on site and in my view or even at that time what I knew, that was sufficient resource to investigate the power out.

Q. And what was Mr Ridl’s position at the time?

A. Engineering manager.

Q. So did you then leave the mine and head to Greymouth, is that correct?

A. I did leave the mine, and with reflection had anybody needed me, and I still had to get out to the gate around 10 to 15 minutes after that, where they could’ve stopped me and said, “Turn round.”  So the first I knew was around 10 to five and Doug White telephoned me on my cellphone.

Q. Well just before we come to that conversation, while you were still meeting with Mr White and Mr Mason do you recall whether Mr White took a call from the control room?

A. He did take a call from the control room and I believe it was to say the power was out.

Q. So let’s come to the call that you received on your cellphone.  What’s your recollection of what Mr White said to you at that time?

A. He said something on the lines of, “There’s been a big bang, or a big blow,” and that’s just Doug’s colloquialism, you know, “There’s been big bang here Steve, it’s serious, can you get back to the mine?”  I said, “I’ll be there directly.”

Q. And so what did you next do?

A. I rang my wife and told her that I wouldn’t be coming home and I would let her know when I would be.

Q. What was happening when you got back to the mine?

A. When I got back to the mine I parked up, I went straight up to the control room, already present were various emergency personnel, including the local police, ambulance staff, rural fire brigade personnel, and staff from New Zealand Mines Rescue Service began to arrive later.  I was told at that time that they’d been called.

Q. Now were you aware when you arrived back at the mine as to whether or not the company’s emergency response management plan had been initiated?

A. It had been initiated by Mr White. 

Q. How did you know that?

A. I can’t remember if it was Mr White or Mr Rockhouse but they passed on to me the incident controller duty card and vest.  Mr White was not in the control room and Mr Rockhouse was.
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Q. And what was your understanding, if any, as to your role having received the incident controller duty card and vest?

A. Well, very soon Mr White arrived back and he said, “Steve, you’ll need surface co-ordinator role number 3, duty card 3,” and that to me was to work as Doug’s offsider, his number 2.

Q. And what was your understanding, at the time, as to your role as Doug’s offsider, or number 2, what was it to involve?

A. In terms of surface co-ordinator and duty card 3, tasks with specific tasks, make sure that the duty cards are issued, which I did, and the ones that Doug had previously given out were then to check the understanding of the holder that they’d got that.  It’s to ensure the security of the site.  Well, by the time I’d arrived there the police had already set up a cordon, that I'd had to come through so I knew that we’d got good security at a level away from the mine site and working very efficiently.

Q. Where was the cordon established at the time you returned?

A. At that time it was on, what I call, the big bend on Logburn Road, so further away from the mine than our gate.

Q. Now, when you referred to making sure that other duty cards had been issued, do you recall who was issued duty card number 7?

A. I think Neville Rockhouse was given the emergency co-ordinator but very soon Neville had to go up to the portal as has been previously said.  His son came out of the mine.

Q. And just so I'm clear, Mr Ellis, is the emergency co-ordinator role described in duty card number 7?

A. Yes, and that’s the role I would’ve expected Neville to take on in terms of his role as safety and health manager.

Q. And why do you say that?

A. That would be, in Australia, that would typically be the type of role that we’d give out.

Q. Did there come a time when you carried out some of the duty card number 7 functions?

A. Yes, some of the functions there is starting to organise the emergency services, so in terms of where the ambulance people are going to be stationed, where the police are going to be used.  The rooms that they were using were allocated by myself at that initial stage.

Q. And were those rooms in the administration block at the company’s…

A. Yes, as much as we could, obviously to try and keep the core stakeholders in one building.

Q. What, if you’re able to tell the Commission, was your impression of the state of affairs at the mine within, say, the first two hours of your returning?
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A. I would say they were hectic.  I've seen, I've heard various statements around chaos, people running around and so on, and I would certainly argue against that, that it was hectic, it was busy.  We don't expect an explosion of that magnitude at a mine site.  Having said that, very quickly within that first hour or so we had an extra 150 people on site for a mine that's designed for 30 or 40.  It was very hectic.

Q. And in addition to co-ordinating where staff were to be located, do you recall now any other roles or duties that you may have been carrying out at the time?

A. We were setting up the IMT room as part of our emergency response management plan with Callum McNaughton who’s a surveyor.  “Let’s run these plans off.  This is what we need.  What can we put on the table.”  Organising where different people went.  The Mines Rescue arrived at around quarter past, half past six, and they have a dedicated room and resource that we use, so yes let’s go down there and set up with everything that we required, and then initialising that first IMT meeting.  And in my brief, I said that it’s certainly before dark.  It’s only subsequently I found out that that first meeting was around 7 o'clock.

Q. And do you recall where it was that the IMT meeting location was established?

A. In the boardroom.  We have two meeting rooms in the admin block.  The boardoom which seats around 12 around the table comfortably.  It has a recording whiteboard, and then there is what I call the committee room or briefing room, which is in the middle of the admin block, which has computer facilities, projector facilities, but is a larger room for bigger teams.

Q. And when you say that “we” were involved and establishing these types of systems for the IMT meetings, who’s the “we”?

A. Well certainly from my point of view we – it was Pike personnel getting this room established and so on.  The police were in attendance and the police were fully aware of what everything was being carried out and where they could set up and what rooms we could use and so on, so really a team effort very quickly.  It seemed that we were establishing the IMT, as I understand it should be run from my manage training.

Q. What can you tell us about the first IMT meeting around 7 o'clock on Friday night?

A. At that meeting Doug White, in my view, was the incident controller.  He was running the meeting and talking through the strategies that we were going to adopt.
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Q. Do you recall today what any of those strategies involved?

A. Gas sampling was obviously the most important requirement that we needed to identify and to interpret the atmosphere that we’d got in the mine, be it respirable or explosive.

Q. And why do you say that’s obviously the most important?

A. That was the most important from our point of view in terms of re-entry and rescue.

Q. Do you recall, Mr Ellis, who attended that first IMT meeting on Friday evening?

A. In terms of the names, probably not.  In terms of the people, the stakeholders, then yes, I can answer that.  There was the police.  There was certainly the rural fire brigade, I don't know if the full fire brigade had arrived.  There were some ambulance personnel, Mines Rescue, Pike River people, and I believe that’s it for that first meeting.

Q. Just thinking about the IMT’s for a moment, can you describe to the Commission how they worked overall?

A. I had a very large part to play in the IMT meetings, say for the first five days I was running the IMT on days for 12 hours.

Q. And why was that?

A. Mr White was running the nightshift for 12 hours.  I was running the dayshift for 12 hours.  My training with the MEMS system and also with the mines I worked at in Australia, was such that I understand the IMT process.  There’s an IMT leader or incident controller, a co-ordinator and then a logistics and operations and planning co-ordinators.  Notwithstanding the initial first couple of IMT meetings where that process settled out, I didn’t arrive back at the mine till Saturday morning.  Now at that stage I was told the police were in charge but we were still running an IMT.  Now I don’t see that there’s anything wrong with still running the IMT under a MEMS or a hybrid MEMS system and I say that because the police were running it.  What would I expect to see in an IMT meeting, well, an IMT controller or leader, and that was me.  
A co-ordinator and I had a lad called Nick Gribble who was doing my 
co-ordinating work.  Then I want to see logistics and very certainly the police took that logistics role along with the Department of Conservation and fire.  I couldn't order things like GAG’s or Floxal’s and expect them to arrive and customs and so on.  We couldn't have done without it.  Operations, Pike people, Solid Energy, drillers, Mines Rescue people, all the people that were involved in the hands-on doing was great.  And then the planning part of it again, Mines Rescue, Pike people and if it was specialist work, CAL scan, drilling, then get those people involved too.  I understand Mr Jim Stuart-Black’s version of an IMT having so many things that you can look and think about.  I’ve done the training too.  However, I don’t see there’s any distinct differentiation with number of people in that room providing you’ve got control of them, that you’ve got those entities.

Q. And did you feel during the IMT process in operation Pike that there was control?

A. Yes.

Q. And why do you say that?

A. The comments that I received subsequent to the incident, many people were being complimentary if you like about my actions during that period in terms of running that IMT.

Q. Do you have a view as to whether, and there’s been some evidence to the Commission to this effect, as to whether there was too many people in the IMT’s?

A. No doubt about it, there was.  The biggest part here and this is not because they were in charge was probably there were four or five police in there.  There were maybe two firemen, two people from DOC, two from the ambulance.  As an experienced IMT leader then, yeah, I want five people in there, but I’m not in charge and if the police want to have four or five people there, then that’s fine by me.  One was in charge, usually an inspector.  One would be in charge of the logistics part, which was sourcing material, one would be taking notes, and that’s fine.  But if you take that group of people as an entity then I was really only looking after five or six different groups in that meeting and we were covering all the important IMT issues.
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Q. If we take the initial, just staying on the IMT process for a moment Mr Ellis, if we take the initial period, let’s even say running through until Saturday evening, do you recall what the frequency was of the IMT meetings?

A. Far too often.  We started off running them around an hour and very quickly we dropped them off to two hours and by the end of the rescue period, if you like, we then went to three hourly, four hourly, twice a day, you know.  But I mean that fits with the IMT, or with the MEMS process.  You make that judgment call as it’s going along.

Q. Now one of the questions for this Commission during Phase Two is to consider what contributions the Department of Labour and Mines Rescue Service made to the IMTs.  Do you have a view on that?

A. I do have a view.  Again going back to the MEMS model then Mines Rescue have an important part to play in terms of assisting with the planning but also in their own right with their own expertise.  But it would be usual in Queensland for the Mines Rescue general manager to come and sit in your incident management team meeting.  It would be usual to keep his rescue team in the rescue room, as we did, to ensure that they were ready and able, the kit was there, and that they can conduct their risk assessments and so-on for re-entry protocol.  The use of them as a resource is not precluded in Queensland but they certainly visited the mines and got a lot of this work done prior to any incident ever happening.  So they’ve got re-entry protocols for mine A or for mine B.

Q. In your role as chairing the IMTs during the dayshift Mr Ellis did you have a view as to whether the Mines Rescue Service was able to contribute freely in the IMT meetings?

A. They contributed very freely, they always had somebody in attendance, it was usually Trevor Watts or his number 2 Rob Smith, and some senior personnel would be Troy Stewart or Dingy Patterson for instance, Robin Hughes, so they had complete input to it.  Similarly the Department of Labour had an input as soon as their people arrived on site, that Johan Booyse, Michael Firmin, and Kevin Poynter, were also available and in the IMT meeting to express their decisions and their thoughts as well.
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Q. Now, if we just talk about some of the logistics around the IMT meetings, you referred earlier to the recordable whiteboard in the boardroom where the IMT meetings were conducted, do you recall that evidence?

A. Yes.

Q. And was that whiteboard used during the course of the IMT meetings?

A. I'm afraid there should've been a whiteboard here, anybody who knows me, knows that’s what I like to do.  That’s how I like to get a message across and on that whiteboard, an IMT meeting, you manage by objectives and I wrote up the objectives and then we look at the critical tasks, we look at less critical tasks that still need to be addressed and we looked at things like logistics and housekeeping and so on.  We’d got 150 plus people onsite that’s built to house 30 or 40.  It was a huge issue to us.

Q. Would it be fair to say that notes written on the whiteboard formed an agenda for the IMT meeting?

A. It would form an agenda, both historical and looking forward for the next hour or two till the next IMT or even for the next 24 hours.  It was used as a basis for handover notes between me and Doug White, it was also used as a basis for actions going forward and used as a basis of recording the decisions made in IMT meetings.

Q. And if I could just pause you there for a moment.  When you refer to the handover with Mr White, and I'm just talking generally I'm going to come back to the evening of the 19th, how did that process work?

A. When I arrived onsite, initially I would bring the team out in a bus and then we’d got a bus service in so we didn't have to drive, which was good.

Q. And when you refer to the team, what do you mean, Mr Ellis? 

A. The Pike resource is split into two teams.  One on dayshift with myself as leader and one on nightshift with Doug and they stayed pretty static for, probably, the first three weeks.  So the handover period, sorry, was that first half hour to an hour whilst we were onsite where me and Doug would go and sit in his office and discuss what had happened over his 12 hours or what had happened over my 12 hours, talk through the images from the whiteboard that’d been saved.  Talk through any gas sampling results that we’d got and so on and so forth.  Whilst we were doing that the rest of the team were having a one-on-one with their opposite, if you like, on the other shift and then to finish off we would have 10 or 15 minutes in the large committee room in the middle of the admin block where we would handover as a team, so that when Doug was going off he would say a small piece and when I was going off I would say a small piece and that was to sum up that last 12 hours.  Where we’d got to, where we’d had any success, challenges or otherwise.

Q. Now, one of the other questions for this Royal Commission is whether the roles of the company mine manager and other supporting agencies were defined and understood by all participants.  Do you have a view, especially based on your involvement in chairing the IMT meetings?

A. I don’t think they were clearly defined at the outset.

Q. Why do you say that? 

A. Certainly at the start, I believe Doug was in charge of the IMT.  That is as I would expect.  Statutory mine manager is running the operation and we’ve got all the services that we need around us helping that process.  I went home at around 10 o'clock, I believe, on Friday night.  We’d discussed succession planning and this is how come Doug ended up doing nights and I ended up doing days.

Q. And what do you mean by succession planning? 

A. That decision to make that in terms of succession planning.  Now, I left with a team because at that time on Friday evening, we had most of the Pike River staff actually at the mine, we’d called back, we’d got people in and so on.
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Q. And did most come back to the mine Mr Ellis?

A. Oh, yes.  So that succession planning was, “Well, let’s split 50/50, let’s try and split the skill level 50/50, righto Steve, take these home,” so we went.  When we came back on the Saturday morning in the handover Doug, you know, at some point during the night the police had said well we are the lead agency, we're in charge, and Doug accepted that and said to me, “So it’s not a problem.  We're all working together but I still want you to run the IMT,” and that’s what I did, and that, to the best of my ability is what I'm good at.

Q. Let me just come back to the Friday evening just with two topics, Mr Ellis, and then I want to talk about Saturday morning when you arrived back at the mine.  It’s been suggested in evidence from others that there was a fire burning in the mine following the first explosion.  If we take Friday evening, did you have a view on whether there was a fire that Friday night?

A. Not on Friday evening.

Q. And why do you say that?

A. We didn't have a basis to make any calls whether there was a fire underground or not.  Consistent trending of gas samples is what you require and at that time we didn't have them.  We had people on “the hill,” as we term it, over that Friday night.

Q. What’s the hill, just for the purposes of clarity?

A. Around the vent shaft area.  And they couldn't get the samples away because of the weather.  So there were no samples sent away Friday night.  There were samples sent away Saturday morning.  So we had no reason to make that call.  People say there was smoke coming out of the shaft, and we've seen pictures of that, and they vary in black smoke, black, light smoke, but it also depends which way the light is, and on a night the smoke is totally different from when you see it in the day.

Q. Now, just staying on Friday evening, you described that you drove a team of people back to Greymouth around 10.00 pm, is that right? 

A. That’s what I believe the time is.

Q. And do you recall then going to the company’s offices in Tainui Street?

A. Yes.

Q. And what do you recall about what happened when you went to the company’s offices at that time?

A. There was a group of family members there and Red Cross assistance, there was Civil Defence, and I can't remember who else.  It had been a phone call to me on the way home, and I believe it was done by Dick Knapp, if I could go there to talk to the family members.  That Peter was in transit and Doug –

Q. Peter is?

A. Peter Whittall, sorry, and Doug White was still up at the mine site.  So it’s something that I did and I was very uncomfortable about doing.

Q. And why was that?

A. It’s not something I normally do.  And I went and talked to the people and spoke that we were still finalising who was underground.  I don't believe that was finalised until half past three in the morning, that we were doing everything we could, and that we had all the stakeholders involved, and I didn't use the word “stakeholders”.  It would've been and the fire people are there, the police are there, the ambulance and Mines Rescue are there.  And I left and I was quite upset about that, and then I got two hours sleep in a motel with my family before I came back to the pit.

Q. So do you recall approximately what time you arrived back at the pit on Saturday morning?

A. Three o'clock in the morning.

Q. And at that time there was a handover with Mr White, right?

A. Yes.

Q. And did you discuss with Mr White any arrangement to the extent there were going to be any changes or decisions to be made during the day on Saturday when you were on duty?

A. Yes, Doug was very careful because I didn't have my ticket, that decisions that needed his permission needed to be his call.  So if I needed to ring him up to make that call that will be fine.

Q. And during the time that you worked the dayshift as the incident controller – sorry, during the time that you worked the dayshift at the mine when Mr White was off duty, were there occasions when you needed to call him?

A. No.

Q. Now when you got back to the mine on Saturday morning had any no‑go zones been established?

A. Yes.
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Q. What do you recall of that?

A. I think we've seen in the brief the yellow tape across, preventing people accessing up near the portal.  However, I did tell Neville when he was at the portal not to allow anybody into the mine until we could find out what the environment was, and that was the first step, as I remember, and also we set up on the Friday night that people wouldn't go past the White Knight Bridge.  The White Knight Bridge is around 100 yards, 150 yards from the portal and it’s a good delineation if you like, but the whole place is a kilometre away from the admin block, a one in four uphill at night in the dark.  Nobody was going up there and people only went up as they did up onto the mountain if they had a task to achieve and that task would’ve come out of the IMT meeting.

Q. Do you recall whether a portal guard was implemented?

A. We had a portal guard but I do not know what time that was implemented.  We also had a security guard at one time, at the admin block onto the road going up, but again I wouldn't be able to say what time.

Q. Now during the day of the 20th, during that Saturday, do you recall that throughout the day people were still arriving at the mine site?

A. Yeah, very much so.

Q. And Ms Basher if I could have displayed a chart DAO.030.0040?

WITNESS RFERRED TO DAO.030.00040

Q. Now in your brief Mr Ellis, you described that what we’re seeing here as exhibit SE2 is a timeline that you put together illustrating the various stakeholders who were helping out at the mine, do you recognise this document as such?

A. I do.

Q. And is this document still consistent with your recollection, particularly in light of the evidence that the Commission has heard over the last several weeks, of who came to the mine to help in the wake of the 19 November explosion?

A. Yes.

Q. Thank you, that’s all I have on that document.  One of the things that the agencies coming to the mine site on that Saturday were involved in doing, was preparing risk assessments, is that right?

A. That's right.

Q. And in paragraphs 57 and 58 of your brief, you describe the risk assessment process – I’m not going to ask you to read that but with those paragraphs in mind, could you describe to the Commission your recollection of what the risk assessment process involved?

A. Once we had an idea or a proposal put forward in the IMT, then as IMT leader I would ask certain stakeholders to prepare a risk assessment for that.  So, for instance, a drilling risk assessment I can remember was a drilling company, there were some Solid Energy personnel with relevant expertise, our geologist who had relevant expertise, Pike River people.  A Pike River template was used.  That template was formulated in line with New Zealand and Australian standards.

Q. And was that a template that existed prior to the explosion on the 19th of November?

A. Yes.  And once a risk assessment was complete and it could vary from a couple of hours to a couple of days, once a risk assessment was complete, it would go to Doug for signoff.  There’s a couple of occasions where I’ve signed risk assessments off, usually with Doug White’s permission.

Q. And do you recall what happened after the risk assessment was signed off?

A. Once it was signed off by Doug, then it was given to the police and sent away on an approval process.  Certainly at that time I had no knowledge of what was happening at Grey Base Police Headquarters in Wellington.  What was important to me was that a risk assessment came back usually with an inspector’s signature, date on and we could proceed with the job.

Q. And when you refer to an inspector’s signature, what do you mean by that?

A. Police inspector’s signature.
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Q. Do you recall whether the team putting together the risk assessments as a matter of typical practise involved Pike River personnel at the time?

A. Yes, but it would also include relevant people, the standard says a relevant cross-section of the workforce, which we didn’t have.  What we have is a relevant cross-section of the stakeholders who were involved in carrying out this work.  So we even had the Department of Labour inspectors or policemen involved, if his experiences were relevant to what we were doing.  They were a team effort.  We created little teams to make risk assessments and everybody put input into them, as you do with a risk assessment.

Q. And do you have a view, one of the questions for this Commission Mr Ellis is whether the risk assessment structure operated effectively.  Do you have a view on that?

A. I think the risk assessment structure operated effectively, however keeping it on site would’ve prevented it from being as tardy as it was.  And I’m not being critical, all I’m saying is if you keep it on site you’re even saving the five minutes of an email.

Q. Now if we just stay on Saturday the 20th of November, there have been claims that a fire was burning in the mine on that day, do you have an understanding as to whether that was the case?

A. In my brief I said there was potentially a methane burn happening, which a small methane burn to me has a different intonation than it’s a coal fire burning out of control in a mine.  I’ve been unfortunate enough to work under a burning methane flame in the UK, never even singed my hair.  If there’s a small methane burn it’s something I believe is totally different to a large fire, a conflagration if you like.  The evidence at that time really didn’t say that we’d got a massive fire underground.  Gas analysis is very specific and it’s around data.  Gas interpretation is not so specific, it can be subjective.  Robin Hughes in particular gave his view in one of my IMT meetings on the Saturday afternoon and said, “We’ve got a roaring fire,” but somebody equally experienced in this sort of analysis was Darren Brady and he says, “No, perhaps we haven’t got a great big fire.”  My thoughts, we’d got some light white smoke went out of the shaft, which to me may have indicated a methane burn or may have been afterdamp from the explosion being pushed out from the body of the mine as methane was liberated.

Q. And there’s been other evidence about afterdamp so I won’t get into that with you at the moment Mr Ellis.  But is it fair to say that on Saturday the gas sampling work that was relevant to this question of whether there was potentially a fire was ongoing?

A. Sorry, can you repeat your question?

Q. During Saturday is it fair to say that the gas sampling work was ongoing?

A. Yes.

Q. And by Saturday do you recall who was involved with the gas sampling work at the mine?

A. I believe we had two distinct teams, which doesn’t mean they were working in opposition, they were working in corroboration, which is the right way.  So we had SIMTARS on site by Saturday lunchtime with a GC, and we had a base down at Rapahoe at the Mines Rescue Station with Robin Hughes and others, and I don’t know the names of all these people, and there was the New South Wales people also assisting with that interpretation down there.  So independently I could have three different interpretations coming back to me, although with 32 years experience and my training in ventilation an so-on I’ve also a call to make.  And my belief was that we didn’t have a raging fire out of control underground Saturday afternoon.

Q. Now was the possibility of re-entry discussed during Saturday’s IMT meetings?

A. I believe it was.

Q. And what do you recall, if anything, of those discussions?

A. I don’t recall a great deal from it.  I believe we talk about it as a contingency.  One of the roles of the IMT is not to close your eyes, and we’ve talked about parallel planning and parallel operations, and one of the things that we wanted to do, and I believe was tasked to the 
Mines Rescue, was to look at sealing options, and re-entry options, and recovery options.  This is what the IMT does.
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Q. Did you have a view on Saturday as to the prospects of miners having survived the 19 November explosion?

A. Yes I had a view.

Q. And what was that view?

A. I believe that there was a chance of survivors.

Q. And why did you have that belief at the time?

A. I'm probably a realistic optimist, of 32 years just in underground coalmining and there have been cases where people have survived for numbers of days, after explosions, entrapment and, similar to Wales’ engulfment, you know, so people do survive.  When I started mining I started at Lofthouse and they drilled for two and a half weeks into an air pocket because they believed the miners had survived and that’s what we are, that’s how we are and I still believed on the Saturday that we that there were potential for survivors.

Q. Following on from that, do you have any comment on the suggestion that’s been made through some evidence before the Commission, that the mine should have been sealed on Saturday?

A. No I don’t think we were in a position to seal the mine on Saturday.

Q. And was that because of your view as to potential survivability?

A. That’s right.  And that’s not just my view.  There were numerous views in the IMT that we take account of.  As my role as IMT leader, is also to be impartial and to take different views from different people.  The consensus was that there were still people, possibly alive on the Saturday and we would not be sealing.

Q. Now, there has been some suggestion before the Commission that it was possible to seal the mine but also run the compressed airline.  Do you have a view as to that suggestion?

A. I don’t believe that that’s right.  If you’re going to seal a mine, you seal the mine and you stop the ingress of oxygen.  

Q. Did you hear anything on the Saturday or in the subsequent days about a partial sealing idea?

A. I probably reiterate, there’s no such thing as partial sealing, you seal a mine to exclude oxygen or you don’t seal a mine.

Q. Do you recall any discussion about that idea?

A. Not around partial sealing.  There was discussion around inflatable seals which had man-access doors in.  There was discussion around how we would seal the Slimline shaft, the vent shaft, the portal.  Any of those options to be put in place would be part of a total package.

Q. Now, during the day on Saturday, do you recall, in addition to the topics we’ve just discussed, that you were busy with any other matters?  And if it would assist, Mr Ellis, I could direct you perhaps to around page 65 of your brief.

A. Okay, paragraph 65 then, we were talking around where we could get all the gas samples from.  Certainly on the Saturday we were still just getting samples from the vent shaft and very early on, in fact I think Doug mentioned it in his handover, we wanted to progress a drillhole into the mine which was subsequently called PRDH 43.  We also needed to look at the logistic of going up and down the mountain and so we decided to call on the assistance of DOC, the Department of Conservation.  The main thing on the Saturday was around the sampling and getting this drillhole started.

Q. Do you recall any discussion in relation to an army robot?

A. Yes, sorry.  There was an offer of assistance from the defence force of an army robot and the talk to me made a lot of sense.  It’s a robot that looks like a bomb disposal robot.  “You’re familiar with those?  Yes, all right, mmm, that might be good.  We can go and have a look and we could even strap some samplers to it and get more sampling information from the mine.”  So, at one of the IMTs we said, “Yes, that’d be a great offer, let’s take it up.”
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Q. And do you recall being involved in preparing a briefing for the families on the Saturday?

A. It was around 10 or 11 o'clock and Senior Sergeant Ealam of the police asked me to help her certainly to come up with a brief for the family and the criticism that they had not had a briefing in that period, Saturday morning, and so I assisted Sergeant Ealam write that and that’s what was issued to them, I believe 11 or 12 o'clock Saturday.

Q. And around 5.00 pm on that Saturday you handed back over to Mr White and you drove back to Greymouth, is that right? 

A. Yes it would have been.  That first day I did a 13-hour shift on site.  Doug did a 13-hour shift, trying to move ourselves so that we aligned at six to six if you like, which gave people a decent amount of time in bed to recover and ensure that the fatigue wasn't an issue although still a 12-hour shift’s a heck of an ask in those situations.

Q. So let’s move to the following day, Sunday the 21st of November.  You were back at the mine around 6.00 am is that right?

A. Yes.

Q. And do you recall what work continued on Sunday in connection with sampling and other matters?

A. Continuing on with gas sampling.  We were using SIMTARS, New Zealand Mines Rescue if I talk in terms of their gas chromatographs, so we'll get an interpretation.  We were looking at the results from over Saturday/Saturday night, and we were considering whether we could use the grizzly borehole to get samples from, and the grizzly’s a small diameter borehole with a cable down, so we look at that.  The difficulty, it’s difficult just to say “Oh well we were looking at it,” but to get there we needed a helicopter flight, we needed to go and assess the situation, it had to be safe to do so, come back, reassess it,  “Can we get sampling from that point, well yeah we've had a look.”  Well that’s three hours later, you know, so it’s not just a quick process to go and try all these things.  We did further work with the drilling proposal.  We decided where it was going to go, who was going to do it, and we got some great assistance from Steve Bell and Dean Fergusson in helping with Boart Longyear.  Again, the risk assessments start.

Q. Do you recall whether there were visits to the mine site on Sunday the 21st of November?

A. Mr Whittall brought up two buses of family members on the Sunday.  I met them in the administration block and accompanied them around the administration area and the control room and what we called the go-line.  

Q. And what was your understanding of the purpose of that visit?

A. I think it was to give some level of information to the families that everything was being done that we could possibly could.  And at that time I believe the fire brigade control van had arrived, we’d got three ambulances on site, numerous police vehicles, Mines Rescue vehicles, we got a large group of stakeholders involved, and we took the families around and introduced them around and showed them in particular from around the go-line where you've got an aerial view of the mine site if you like of the administration site of what was going on, that we were doing everything we possibly could.

Q. Do you recall during the Sunday the 21st of November being put in contact with some people in West Virginia?

A. Yes I was.  Can't remember exactly what time, but it was with the West Virginians, Jimmy Gianato in particular who is the head of Homeland Security and Emergency Response, and they seemed a very knowledgeable team and it’s always good in a situation like this incident to be able to talk to somebody and bounce your ideas off somebody who’s been through it, and they had.  So I found it was a distraction, if you like.  It was a long phone call, a formal meeting setup, if you like, with everybody dialling in and so on, but I think it was worthwhile.  Certainly they gave us some good information around response, nitrogen generators, what they’d used.  At that first meeting they were particularly were interested if they could offer any help again on the interpretation point of view, so –
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Q. The interpretation of gas samples?

A. Gas samples, “So can you send us some plans of your mine, the latest gas samples you’ve got and so on and so forth, and we’ll make our interpretation and get back to you” and we did have subsequent meetings.

Q. And during that day, Sunday the 21st of November, did you know by now whether there was a fire in the mine?

A. No, no.

Q. Was there further discussion about sealing the mine on Sunday the 21st of November, and if it helps, I could direct you to paragraph 80 of your brief Mr Ellis?

A. Paragraph 80, I state, “I received clear direction from the Department of Labour and the police that the mine was not to be sealed until there was absolutely no chance of survival.”  And I believe that accords with other people’s briefs.

Q. Did you agree with that determination?

A. It is, it accorded with my own view.

Q. At that time on Sunday the 21st of November, did you have a view as to survivability?

A. Yes, my view on Sunday is exactly the same as I had on Saturday, although the chance was less.

Q. And around 5 o'clock on Sunday evening, just to orientate ourselves in the chronology, you handed over to Mr White and went home, is that right?

A. That's right.

Q. So let’s move to Monday, the next day, the 22nd of November and you were back at the mine again around 6.00 am, is that right?

A. That's right.

Q. How was the gas sampling work going on Monday?

A. We continued gas sampling from the vent shaft and also started sampling from the grizzly borehole and we got a line established in the grizzly borehole, weren’t exactly confident where it had, whether it had come out into the roadway, or whether it was sampling slightly higher, but certainly it gave a representative sample and was somewhere else that we could draw samples from the mine.  It was also agreed at that time that we do a document explaining to all the stakeholders what we were looking for in the gas sampling and I believe Ken Singer was involved in drafting that.

Q. And why, if you had an understanding at the time, was that necessary?

A. It was necessary because of the lack of mining experience that was apparent within the IMT.  It was necessary every time that the stakeholders changed out, one continuity within the IMT were certainly myself and Doug and the Pike River people, but the police teams changed out, the fire teams changed out and so on, and whenever I got a new team I would spend an hour re-educating if you like, and that’s not being rude to people, but explaining what we were looking for, how we interpret.  This is an uphill mine that is reacting differently to what everybody else expects or perhaps understands.

Q. And do you recall that there was work done on Monday the 22nd of November in relation to a tube-bundling system?

A. If you could maybe point to –

Q. Maybe if you look to paragraph 89 of your brief, Mr Ellis?  Sorry, I think paragraph 90 of your brief?

A. Okay, that was steps taken to commission a Mihak pump obtained through SIMTARS.  A Mihak pump is a vacuum pump that’s used to draw air samples down thin plastic tubes to our sampler.  However, at this stage we were more concerned in using it to obtain samples actually up on the mountain, and so we were talking through that.  We got the pumps and we put them up, there was one up at the vent shaft and one up at the grizzly as I understand.

Q. And do you recall anything else about what was going on at the mine site during the day on Monday the 22nd of November?

A. We had started drilling PRDH 43 overnight, so that was continuing too.  A working party was convened with various stakeholders in to consider re-entry options including the Mines Rescue.

1641

Q. Were you part of that working party?

A. No.  I wasn’t part of that working party, I wasn’t part of risk assessment teams, as I am team leader I had a large enough role that kept me fully occupied for 12/13 hours a day.

Q. Was the progress of the working party discussed at the IMT meetings?

A. Yes, and people were asked to report back to see how they were going.  We also had a visit from John Key on the Monday and Gerry Brownlee, and I met with them in Mr White’s office a period of half an hour, explained the situation, what potentially had happened without speculation, how we can recover, sorry, how we could rescue or recover and went through the options.  And I went and took them up to the control room and showed them the video footage of the blast and then they left site.

Q. Now if I could just pause you here Mr Ellis, can you tell us anything about the compressed airline at the mine and its status around the 
22nd of November?

A. Early on in the piece we decided to keep that compressed airline running.  If there was a possibility that people have survived in the mine then it would’ve been based upon use of compressed air, you know, supplying breathable air to two people.  In the past it’s been, “Oh, somebody might’ve put their head in a vent duct, somebody might’ve put a sack over their head and used compressed air, or somebody might’ve been able to isolate a room or an area and feed compressed air into it.

Q. And are those examples based on your experience?

A. They’re just examples where you may have survivors.  So we decided very early on that we’d keep operating the compressed airline, six inch I believe.  We have takeoffs every 150 metres going up the drift.  And Daniel Rockhouse had stated how he turned these taps on.  Now based on the pressure and the usage we made a calculation that said that this line was probably broke around the 16/1700 metre mark, which was coincidental with the position of the abandoned loader from Russell Smith.  And that wouldn’t be a surprise, whether that loader had hit the pipes or been blown into the pipes, it fits.  So there was considerable fresh air entering the mine at this time still, going up the drift.  So I didn’t see it as a great issue, even with a ruptured line then there may still be air going into the mine through that pipe range, and just because we know its ruptured doesn’t stop any potential flow there.

Q. Now just staying on Monday the 22nd of November, it’s been said in written evidence that on Monday you approved the removal of an SMV which had been parked inside the drift on Friday night.  And my question to you is whether you recall that matter at all?

A. I don’t recall the specific matter.  I wasn’t there Friday night, I didn’t know the vehicle had been put in the portal.  My recollection of being asked around it was that the vehicle was beyond the portal, that is parked up just past it.

Q. Do you recall who asked you about it?

A. Mr Pattinson from Mines Rescue and a senior Solid Energy manager.  And he said, “Me and two Mines Rescue guys can go and get this vehicle and we can bring it back safety, we’ll go down in the White Knight River so that we don’t go in front of the portal.”  “Oh, okay.”  And I was having to make calls at this time about whether a helicopter could fly near the vent shaft or people can go by the portal and so-on and
so-forth.  And I’m prepared to take advice, and I did do.  But they said they could do it safely, which they did, and they returned the SMV down to the admin block.

Q. So was it your understanding at the time that the SMV was beyond the portal, not inside it?

A. That was my understanding.  If it was in the portal I may have addressed it differently, however, I can only say the SMV was recovered safely.  It didn’t need to be in the drift.  I don’t who put it in the drift.  I don’t know why anybody would want to put it in the drift but it needed to be out of there, even if it was near it was liable to be damaged in an explosion.  Why would you do it?  It’s an important resource for us for a re-entry or a recovery later on.  Let’s not destroy it at the outset.
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Q. And on Monday the 22nd, you left the mine around 6.00 pm as usual, is that right?

A. I believe so.

Q. And you arrived back the following morning, Tuesday the 23rd of November at about 6.00 am?

A. Yes.

Q. Do you recall where you were with gas sampling by Tuesday the 23rd of November?

A. We also set up the Slimline shaft by this time.  We've got tubes run out and were starting to draw these samples back towards the mine to the admin area.  So that was good.

Q. And how was the drilling work going?

A. The drilling work was slow and that was just because of the ground.  They were having some issues with it and we were also talking about where the next borehole ought to go.  And again, that’s contingency and parallel planning.

Q. Was there a report back from the working party conveyed on Monday to think about the forward plan during the Tuesday?

A. Yes, they produced a diagram spelling out that forward plan, an options diagram, if you like.

Q. I just want to touch on this, only briefly Mr Ellis, but if I could get brought up the document at DAO.029.00005.

WITNESS REFERRED TO DAO.029.00005 – OPTIONS MODEL

Q. Is this the options model that was put together by the working party?

A. That’s right. 

Q. And what does this model show?  Just briefly because there has been some evidence on this.

A. Okay, well, we’re busy getting the gas sample collection.  We’re collecting the samples, we’re looking at the analysis of those and interpretation and you can see there that we’ve got external advice, Pike management mine experts, robots, et cetera and the current borehole.  So, you’re looking to see if there’s a fire existing underground or what the environment’s like.  And there’re various options have been listed there showing what you can use and how it works and if there’s no fire in there, could be do a re-entry and deploy the Mines Rescue and again, you’re looking at different options there.

Q. And so just if I can interrupt you there, Mr Ellis, was there still uncertainty on Tuesday the 23rd of November as to whether a fire existed underground in the mine?

A. Very much so.

Q. Thank you, if you can continue.

A. Very much so and the New Zealand Mines Rescue had, by this time, developed a re-entry plan that indicated if we got sample trends for long enough, which was part of one of those options, then they’d be prepared to look at a re-entry plan, but Mr White would need to sign that off as statutory manager.
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Q. Now there's been evidence from Mr Taylor of Solid Energy that around this time on Tuesday the 23rd of November he heard you say something like, these were his words, “Outside this room it’s still a rescue operation, but within this room it’s clearly a recovery operation.”  What do you say to that evidence?

A. I can't recall saying that.  It sounds like something I might have said, but I’d really need to know the context it was said around.

Q. On the Tuesday the 23rd of November did you have a view as to continued survivability?

A. Yes.

Q. And what was that view?

A. The same as Saturday and Sunday, Monday, but the chance is getting less and less.

Q. And no re-entry plan was put into action on Tuesday the 23rd of November was it?

A. No, and that’s not because of lack of will.  That was because the sample interpretation that we had at the time was it was unsafe to do so.

Q. And again on the 23rd of November you were busy with a number of other things during the day and I think if I just direct you to around paragraph 100 of your brief, Mr Ellis, could you provide just a brief description of what else you were doing that day?  It’s 100, 107, 109 and 111?

A. Okay.  100, I begin with IMT meetings scheduled for 11 o'clock on the Tuesday.  The police decided to take charge of the meeting.  I don't know why they took that step, and they chaired the 11 o'clock and 1 o'clock meetings and at their request I resumed chairing the meetings from 3 o'clock onwards and that disappointed me.  I believed I’d been doing a good job in those initial days.  We're carrying on with the sampling, carrying on with the drilling.  The working party had reported back and in the morn, 7.00 am, we deployed the army robot.

Q. And what happened with that deployment?

A. That broke down at 550 metre mark.

Q. And do you have a view as to why it broke down?

A. No I take it it broke down because it went under some falling water which is not unexpected in a mine.  However, the army have not worked in a mine before.  They’d done extensive modifications to this robot, to put larger batteries in to give it the capacity to go potentially to two and a half kilometres.  This is a thing that has a normal working radius of 400 metres.  It’s a UK model machine.  And in changing it they had to modify it extensively.  Part of that meant that the electrics were exposed to the outside and it went under what we call a dripper, and it bang, shorted it out.  With hindsight a lot of us, oh why didn't we put a brollie over it or why didn't we seal it?  Well, these guys were doing their best and they’d not been in that mine environment and it were something that we overlooked.
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Q. Do you recall on Wednesday the 23rd of November whether there was an offer of inflatable seals from a company in Perth?

A. Yes.  And we took their offer up and they manufactured some, I believe.  I think the Mines Rescue have still got one.

Q. And did you participate in another teleconference with the West Virginians?

A. Yes, if you tell me that’s the time it was.  I think all together I took part in four conference calls with the West Virginians, in fact, I used him only a couple of months ago as well for some advice.

Q. And was it on Tuesday the 23rd of November that a video camera was sent down the Slimline shaft in order to obtain footage of the fresh air base?

A. Yes, it was.  We got some footage from it, but it wasn’t particularly informative.  Unfortunately the lighting configuration, the combination with the fisheye lens, it’s what’s called a, we call a snake camera, see snake, and the falling water meant there was very little decent imagery off it.  You could see perhaps a part of a sign, some mesh that looked to have been destroyed, you know, it wasn’t as we’d put up in the mine, but there was very little clarity.

Q. And at the end of the day on the 23rd you again handed over to Mr White and left the mine, is that right?

A. That's right.

MS SHORTALL ADDRESSES THE COMMISSION – TIMING

examination continues:  Ms SHORTALL

Q. So on Wednesday the 24th of November Mr Ellis, you were back at the mine around 6.00 am and there was a handover with Mr White, is that right?

A. That's right.

Q. Now, one of the key developments on Wednesday morning concerned PRDH 43, didn’t it?

A. That's right.

Q. And what do you recall about those developments?

A. It was completed, but not satisfactorily and you’ve had evidence already around, it actually missed the roadway is what we think and it came down the rig and that was sufficient for us to get a gas sample from it, until it totally collapsed, so to start with we were getting some samples, but again you have to be cautious with those initial samples, because you’ve introduced oxygen, air, in the drilling process, water, you’ve affected the vacuum and the pressure in that part of the mine, so the first samples, it’s not that you don’t take any cognisance of them, but you just need to be careful about the interpretation that you make of them.
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Q. So by this stage, on the 24th of November, is it fair to say that there were five main sampling points, at the portal, vent shaft, Slimline shaft, grizzly and PRDH 43?

A. That’s right.

Q. And was there a meeting that day or meetings to discuss the PRDH 43 results?

A. Yes.  Late in the morning I met with a number of people in the meeting room including Seamus Devlin, of New South Wales or CSPL, Trevor Watts, Ken Singer and some police and Department of Labour representatives, but I really can't remember their names.  And to be called to discuss these gas sampling results and the possibility of re‑entering the mine and that meeting broke up for lunch.  So we were in there for probably 10 o'clock till 12.  I then met in Mr White’s office with Mr Singer and Darren Brady and we discussed gas levels with reference to a possible re-entry, and I’d just like to read from my brief for this bit just to get the wording right.

Q. Of course, please.

A. “We spoke by telephone with Mr David Cliff at the University of Queensland who is an expert in the interpretation of gas analysis in coal mines.  We discussed the gas sampling results which had been obtained from the top of the vent shaft at pit bottom and those from the first borehole which was deep in the mine.  It is an important concept to get here now that he stated 97.3% of the air coming out of the top of the vent shaft was coming from the direction of the portal.  The remaining, 2.7% was coming from within the mine, from where I call the body of the mine.  His view was that this indicated that because there was gases missing between PRDH 43 and what we were seeing in proportion at the top of the vent shaft, that there was a small methane burn between those two points.  There was also a combination of the explosive range of methane to oxygen which could now move into contact with that oxygen source and if that was to occur, there was a real possibility of an explosion.”  Those discussions and the emails from Professor David Cliff, were at 1.57 pm.  The discussion with Ken Singer and Darren Brady probably took up to 20 minutes or so, quarter past two and at that time, I ensured that Trevor Watts was also aware and that no one was going to go into the mine.  Seven minutes later the mine exploded.  I remember with real clarity Ken Singer saying to me, “That’s the right call Steve.”  And I appreciated that from a guy with a lot of experience.

the commission addresses counsel
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examination continues:  Ms shortall

Q. Mr Ellis when we finished yesterday you were describing to the Commission a call that you’d had on the 24th of November with Dr David Cliff and then a subsequent message that you sent to Trevor Watts at around 2 o'clock on Wednesday, do you recall that that’s where we finished up?

A. Yes.

Q. There has been evidence from others including the police that at the time there may have been Mines Rescue personnel getting ready to go underground at around 3.00 pm on the 24th.  Do you know anything about that?

A. No, in my brief I’ve written I’ve since heard that around that time there may have been a sudden move by some people to gear up and go underground.  I knew nothing of that planned re-entry at that time.  I understood the police were briefing the Mines Rescue on DVI procedures.

Q. And Mr White said in his evidence that he thought that you had called him to advise him that men were getting ready to go underground.  Do you recall that?

A. I do not recall making that telephone call and I find it hard in the timing such that I was talking with Ken Singer, Darren Brady and others at the time when Doug said I rang him.

Q. Now let’s turn to the second explosion, and that happened around 2.37 pm on the 24th, didn’t it?

A. That's right.

Q. Did you have any prior warning of that explosion?

A. No.

Q. How did you learn of the second explosion?

A. I received a call from the control room and I understand that the explosion was visible on the camera again mounted near the portal.

Q. What did you do after receiving that call?

A. I believe I went up to the control room around the same time as Gary Knowles and Mr Whittall was there and we viewed the explosion.
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Q. And what did you learn from that footage?

A. It certainly looked more a larger explosion than the first explosion.  I confirmed that everyone was safe at the portal, that everybody was safe on the hill.  We had radio communication with the people who had been doing the CAL scan, made sure the helicopter wasn’t anywhere near, and then I believe I rang Mr White and told him about the second explosion and that he said he would make his way back to the mine at that time.

Q. Did you convene a meeting of the IMT?

A. The explosion was around 2.37 and we’d already planned to have a meeting at 3 o'clock and I believe it may have been five minutes earlier or so.  I announced that there’d been a second explosion and it was an emotional time for me.  I did actually step out for one minute just to compose myself, went back in and we discussed the ramifications of that second explosion, and that to me really signified the change from rescue to recovery.

Q. And what happened after the IMT meeting?

A. Although, if you like, it wasn’t deflation but it was a very moral-lowering point, but we still had a lot to do.  The explosion had taken the evase of the top of the vent shaft.  It had taken away all my sampling points, so we’ve got a lot of re-establishing to do.  And for a period of 12 to 24 hours after that second explosion we didn’t have any sampling apart from the portal.  So we were going back into where we’d previously been and re-establishing what we had.

Q. And from that point on did some of the emergency services start to leave?

A. Very much so, I think there was a down-scale of the operation, so the defence force, some of the ambulance people, some of the fire began to reduce their presence at the mine.

Q. And you left the mine at around 7.00 pm that evening did you?

A. That's right.

Q. And the following day, Thursday the 25th of November, is it true that from then on you and Mr White began both to work a dayshift?

A. Yes, I came in at the normal time and I believe Doug came in a bit later, maybe 9ish or so, and he said, “Well I’ll take control of the strategic decisions now, going forward,” and I really took a view to carry on the IMT and looking after the operational side.

Q. Were there two meetings on the Thursday the 25th of November?

A. Yes there were two, pretty traumatic meetings I believe.  One was around the possibility of life in the mine and Doug White was involved with that.
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Q. Were you involved with that meeting at all?

A. I went in and out, but that was all.  We were very much working as a team and that the meeting that I had going was to develop an options model on inertisation for the mine but we were obviously aware of what each team was doing.

Q. And was there a model prepared as a result of the meeting you were involved in concerning options for inertisation of the mine?

A. Yes.

Q. If I could have brought up onto the screen the document at DAO.029.00006.

WITNESS REFERRED TO DAO.029.00006 – MODEL DOCUMENT 

Q. Do you see that document in front of you Mr Ellis?

A. Yes.

Q. Do you recognise it as a model that was produced by the group that you were involved with on Thursday the 25th of November, discussing options for inertisation of the mine?

A. I do and it was facilitated by the police, by Sergeant Nicholson and that was really his work, he formatted it and it was good.

Q. And can you talk us through what the model shows?

A. The model shows the second explosion as a start point with continuous explosions likely as the methane built up in the mine and came over in assumed ignition source.  So the options to consider were option 1, the GAG jet engine, option 2 nitrogen and option 3 to seal the mine.

Q. And was the objective, at that stage, to try to prevent any further explosions by removing oxygen in the mine?

A. That’s right.

Q. Which option did the group ultimately recommend?

A. We actually thought that the nitrogen injection by Floxal would be favourite but there wasn’t a Floxal unit available at the time and so decided on the GAG jet engine would give us inertisation the most efficiently.

Q. Now, I just want to move to the following several days and just talk quickly about several topics there.  On Friday the 26th of November, you didn't work that day, is that right?

A. No, that was the first break I’d had since the explosion.

Q. And on Saturday the 27th of November you did work, right?

A. I did work and that day, I remember it, it was a big day, we had a big family meeting in a marquee down at the bathhouse and around 13 buses came up, around 400 people and Mr Whittall addressed them, I think Inspector Harrison and the local vicar.
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Q. And do you recall whether anything else was going on at the mine that Saturday?

A. We were still re-establishing the tube-bundle back up to the vent shaft and we’d started doing preliminary work for the GAG, looking at how we might seal the mine and how we might install the GAG at the portal.

Q. And if we come to Sunday the 28th of November, that was the day of the fourth explosion, is that right? 

A. That's right, and I wasn't on site on the Sunday.

Q. Let's move to the following several days, Monday and Tuesday.  Work was still going on in relation to the GAG, is that right? 

A. That's right.  We placed a cap on the Slimline shaft, a steel cap, with a tube inserted to facilitate gas sampling.  We were still drilling PRDH 44 which is at the top end of the mine.  The GAG inertisation proposal was approved on the Monday and the risk assessments were completed.  We got QMRS.  They came out, I believe on the Sunday when I wasn't on site and they were contracted to run the GAG, and they took part obviously in the risk assessments as its site specific.  In Queensland the risk assessments and procedures are in place and the mines have docking stations.  So the GAG arrives and they plug it in.  The experience I had with the GAG was at a level 1 mock emergency at Cook, and within three hours the GAG was in, operational and running.  And that arrived.  It was all in one unit, one articulated lorry as I call them, and it arrived superb.  The GAG that we got came in three containers and it was the spare or second set.  So that involved a lot more construction around the GAG to set it up, make foundations for it and so on.  Had it been the first GAG unit that I'm aware of, you just back it up and you would make a portal, a docking station.

Q. Now in Mr White’s evidence last week he said that you took charge of a risk assessment around this Monday/Tuesday relating to the use of PUR to seal the portal.  Do you recall that?

A. As I am team leader I'm obviously aware of the risk assessment.  From the sign-off sheet I was not part of that risk assessment process and I don't recall being in that, and Doug White signed off the risk assessment including the use of PUR.
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Q. Let's move into December of last year.  Can you give the Commission a general overview of what you were involved in at that time and to the extent it’s helpful, Mr Ellis, I’m referring to paragraphs 147 through 152 of your brief, but I’ll just ask you to provide a general overview?

A. During the first part of December we were still working long days, 12 hour shifts.  We continued to hold IMT meetings but we’d reduce them in frequency to around two a day.  We continued our gas sampling work and extending the lines.  The main work stream during this time related to the GAG unit and it ran for the first time on the 2nd of December.  It needed to be repaired and maintained from time to time but it ran continuously for a record amount of time.  I don't recall exactly how many hours, but it seems that jet engine deserves some medals.  It really outdid everything that was expected of it.  We also watched what we were doing around the vent shaft.  We put some water down to help assist in the cooling and assist in the inertisation and we sealed it with steel plates.  On the 10th of December I went to a meeting at Greymouth Police Station attended by a large number of people from the company, the police, stakeholders and in particular the lawyers, and at that meeting Police Commissioner Broad advised that the police operation was now over and the police were handing control back to the company.  There were still police on site after that date.

Q. And on the 13th of December was the company put into receivership?

A. It was, and that was another milestone day, if you like, over 100 people were laid off and again, a real lowering of morale at the place, we’re down to around 20 people currently.

Q. And around the 18th of December did the Floxal arrive to take over from the GAG?

A. It was, yes, and we initially used it to supply nitrogen to the Slimline shaft and we used both the nitrogen and the GAG together, and as the GAG got older and towards the end of its running life, then we found that we could still maintain the sampling that were required in the mine by just running the Floxal, so that balance changed and we moved the Floxal back down to the portal and we were able to turn the GAG off.

Q. And if I move you now Mr Ellis into the period January through March of this year, is it fair to say that the company was entering a period of care and maintenance in respect of the mine?

A. Yes.
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Q. And what were your general tasks in that three-month period, January through March?

A. At the mine site we formulated the mine stabilisation plan, Doug led that process.  And we had input from budget, operation safety, to ensure that that stabilisation plan was complete, that was put around the Mines Rescue, around the police, by the expert panels and so-on.  The handover from the police to the receivers took place as well.  And from time to time family members came up to the mine to have a look and to put memorials for their loved ones, and I’ve not denied any family members access to the site, in fact we’ve encouraged it .  The GAG unit was ultimately switched off in early January and sent back to Queensland, along with a new replacement engine, and we finished drilling two new boreholes, PRDH 46 and 47 in January.  Department of Conservation have cut new tracks up around the hill to ensure that we’ve got at least foot access because during the incident whenever we had a major rain event we were in danger of losing our sampling.  We’ve carried out further CAL scans in January and February, and I know the Commission’s seen those, and deployed video cameras in some of the existing boreholes.  We had a plan for each borehole or entry into the mine would have a pressure sensor, temperature, gas sampling, a
CAL scan if available and a video so that we could get as much knowledge as we can around the inside of the mine.  And in February and March we also sent the Western Australian robots into the tunnel, which gave us the clearest pictures and indications of conditions up to the juggernaut so far.  And in March we did risk assessments for re‑entering the mine and I attended the meetings, New Zealand Mines Rescue at Rapahoe as the company’s representative.

Q. If I could just take you back for a moment Mr Ellis into January of this year, were you involved in the inquest at all?

A. I was, the day before the inquest I was requested to come and talk to the Chief Coroner in the police station.  And in the operations room they’d set up John Taylor with his CAL scan and his laptop.

Q. This is at the police station, the operations room?

A. Yes, in the incident room in Greymouth Police Station across the road.  And John drove the CAL scan, as you’re aware his skill around that’s really good, but he wasn’t comfortable explaining the images to the Coroner, which is what I did.  The following day was the Coronial Inquiry and I sat through, called as a witness although I wasn’t called to speak, and at the end of the inquiry I was asked to explain the CAL scan images to the family members, and we did that on this television here.  Again, John Taylor set his laptop up with all the CAL scan data on.  He drove the machine and I explained the images.

Q. Were you involved in the decision as to which images were shown?

A. No, no, I believe we just showed them all.

Q. Now in January there was a mine stabilisation plan developed.  Is that right?

A. Yes.

Q. And has that plan been recently been completed?

A. It has.

Q. So can you describe the current atmosphere inside the mine?

A. It’s very stable, we’ve got less than 1½% oxygen anywhere throughout the mine.  I’ve now got 97% methane reporting at the portal behind our seals.  And it’s very stable but it’s fuel-rich inert, is how we would describe it.  So if we were to introduce oxygen into the mine that wouldn’t be a good thing.

Q. Now you mentioned having some contact with the families, since you’ve become the mine manager when Mr White left in May of this year.  Have you provided technical updates to the families?
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A. I go and meet the families on a fortnightly basis at their meetings and give them a technical update and have been prepared to talk to them about progress and plans going forward.  I talk with their legal representatives on a weekly basis and I believe that I am keeping in touch and ensuring that they’ve got the information they require from me.

Q. Now, there has been, as I understand it, some recent talk of a recognisance walk by New Zealand Mines Rescue at the mine.  Do you have an understanding about that?

A. I do.  We had a meeting with the families’ legal representation, the police and their legals, the Mines Rescue, the union, the Department of Labour, myself and one of the members of the receivership and at that meeting we discussed the possibility of that which was declined for safety reasons.  The proposal I’ve put together for the tunnel reclamation involves placing a Rockseal remote seal similar to which they’ve used at Wakefield South at the top of the drift, re‑ventilate the drift with the basis of that seal and be able to work in the drift in a ventilator roadway.  I believe that’s less risk than sending people to an irrespirable atmosphere.

Q. And when would that plan be completed?

A. Right now I believe we can complete that plan well before Christmas to recover the tunnel.  I've got meetings at the end of this week with the drilling company and with the company that provides the Rockseal and that technology and we’ll start the risk assessment process.  My proposal is being put to the receiver’s expert panel and being approved.  It’s also been with the Department of Labour.

Q. And just on risk assessments for one moment, Mr Ellis, yesterday Mr Stuart-Black gave some evidence concerning a risk assessment involving sealing of the shaft that was dated the 30th of November.  Were you present for that evidence?

A. I was present of the evidence.

Q. And Mr Stuart-Black said that the document that was shown to the Commission didn't have the required sign-off from certain people.  Now, you pp’d that risk assessments for Mr White, do you recall that?

A. Yes.

Q. Do you recall whether the 30 November 2010 version was intended to be the final version of that risk assessment?

A. I don’t believe it is the final version.  I believe the final version involves the vent shaft cover which was finally designed and built the first week of December, obviously the risk assessment had to be changed.  We altered the weight and the dimensions of that cover and the biggest issue for us was flying that up and putting it over the vent shaft.

Q. And do you have any reason to believe that the risk assessment that actually ultimately related to the work undertaken wasn’t signed off by all of the relevant people?

A. I don’t believe it wouldn't have been.  The process we did with the risk assessment though is a risk assessment was completed and a sign-off sheet is handed round and everybody who’s there signs it.  But that then has to be scanned into the computer, scanned into the final document and I believe that that was just missed out.
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THE COMMISSION ADDRESSES COUNSEL – APPLICATION FOR LEAVE TO CROSS-EXAMINE – ALL GRANTED

cross-examination:  MR FORSEY

Q. Mr Ellis in your evidence yesterday when discussing the IMT meeting on Saturday the 20th of November at which gas analysis indicating fire was discussed, do you recall that you said that “Robin Hughes, in particular, gave his view in one of my IMT meetings on the Saturday afternoon and said, ‘We’ve got a roaring fire?’”

A. I recall Robin Hughes and his intonation would be that we had a large fire underground.

Q. If I could just take you to the Mines Rescue Service institutional brief please, I don't know whether we need to put it up, but it might be more convenient if I just read it out.  It’s at paragraph 79 of that brief where Robin Hughes spoke to the IMT meeting.  He says that from the ratios he had been calculating there was a strong likelihood that there was a fire underground.  He had concerns over the air readings and that this indicated a possible methane fire.  The intake air getting into the main vent shaft was being contaminated by the products of the explosion, very high in oxygen which was a concern, because a high oxygen content would feed any fire and that in terms of Graham’s ratio, general wisdom, if there is a ratio of 1, then an advanced state of heating exists in the mine.  If the ratio is 2, then it’s very likely that the mine will be on fire and he then explained that from his analysis the ratio was actually 34.  Do you accept that that accurately portrays how he represented that information at the IMT and that he did not use the phrase “roaring fire”?

A. I accept if those words are in his brief, they’re the words that were used.

the COMMISSION:  

Sorry, that was taken from what, Mr Forsey, the?

MR FORSEY:

Sorry, sir, that’s MRS0030 at paragraph 79, sir.

cross-examination:  MR RAYMOND
Q. Morning Mr Ellis, as indicated in the application you heard the general topics which I wish to take you through, so the first one is the search and rescue operation which is in the list of issues the Commission has put out as issue 2.5.  So, just a bit of context, firstly you started at Pike River Coal in September 2010?

A. Yes.
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Q. By 19 November you had therefore had eight weeks at the mine?

A. Yes.

Q. And some of that time was spent in training?

A. Yes.

Q. As a new employee of Pike River Coal I suggest that you would quite naturally have had a strong interest in understanding the mine, its operations, its layout, the plan before where coal was to be extracted from, correct?

A. Of course.

Q. And key to that is an understanding of matters relating to health and safety?

A. That's right.

Q. You’ve said in your written evidence that you went underground two or three times a week?

A. Yes.

Q. So extrapolating that over eight weeks you were in the mine somewhere between 16 and 24 times?

A. Yes.

Q. You would have during that period gone to the vent shaft?

A. Yes.

Q. Did you climb up it?

A. No.

Q. Why not?

A. I went to the vent shaft with Mr Doug White on one occasion and we were checking out the installation of the new fan and the concrete works that were ongoing around the bottom of the vent shaft.

Q. I asked the question, as you know a moment ago in the context of your understanding of health and safety issues, did you know how long the vent shaft was from the bottom of the mine to the surface?

A. The exact measurements no, at that time, I do now.

Q. Was it not of interest to you at that time to ascertain that?

A. Not particularly because to me it’s a shallow shaft.  I’ve worked in numerous collieries with shafts as deep as 1.3 kilometres to as small as 70 metres so a shaft in the area of 100 metres deep is not significant or insignificant.

Q. Did you know at that point, when you were standing at the bottom of the shaft with Mr White, that it was effectively for that mine the second means of egress?

A. Yes.

Q. Do you draw a distinction between the phrase, “A second means of egress and emergency escape?”

A. No.

Q. Did you regard the second means of egress as adequate to affect an emergency escape from the mine?

A. Yes.

objection:  ms shortall (10:07:54) 

the commission addresses mr raymond – factual situation in relation to second means of egress
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cross-examination continues:  MR RAYMOND
Q. On the same vein, but different topic, did you have an understanding in the eight weeks that you were at the mine as to what emergency drills had taken place with the miners?

A. At that time we had only discussed holding one mock emergency and that the last one had been held in October 2009 and the intention was to hold another one in November of 2010.  I have no evidence around that.  It was anecdotal.  It was talking between myself, Doug White and Neville Rockhouse.  I offered because previously probably only three or four months before I joined, I'd run some mock exercises at the mine in Kestrel along with the mine manager there in terms of escape from a collapsed roadway.

Q. I want to ask you now about the initial mine plans that you would have studied.  You've indicated when you started work.  And perhaps Ms Basher it would assist if we had exhibit 14 up please.  And if we could zoom in please on the pit bottom north area mine workings?

WITNESS REFERRED TO EXHIBIT 14 – PIKE RIVER MINE

Q. Firstly, Mr Ellis, I take it that when you started in particular you studied the plans which had been consented for the approval of the mine which showed where the course of mining was intended to go or development was intended to go?

A. Not particularly, no.  I would be more familiar with this plan.

Q. And what was your understanding as to what the original plan was for Pike River Coal in terms of the direction of its mining?

A. I don't know.  I have no comment around what was decided four or five more years before I arrived at the mine.  I was given an operational plan and said, “And this is where the machines are.  How are we going to achieve mining?”

Q. So you didn't review the earlier plans at all as to what was consented?

A. As not being the statutory mine manager my – I am taking advice from the mine manager around where we can mine and where we can't mine.  The technical services manager would have more information around that and the design of the operations and plans would be within his realm not mine.

Q. So what was your understanding then as at, say, early November for the mines plans to develop to the western escarpment?

A. The two roads going to the west escarpment had hit stone, hit a fault there, and the main drive was to complete A heading so that we had a route to transport the stone from those two driveages out of the mine.  You can't put stone into the fluming system that can only take coal.

Q. As I understand it, between the area pit bottom and south, and B heading to panel 1 was, effectively, graben or stone.  Is that correct? 

A. Yes.
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Q. And that when, through the development work, the mine got to the area we can see B heading on panel 1, and coal was struck, that a decision was made to develop the A heading and B heading of panel 1 and start extraction of coal.  Is that your understanding?
A. That was before my time.

Q. Is that your understanding?

A. That they went up and did A heading and B heading?

Q. Yes.

A. I believe that’s what happened.

Q. During that period that you were there, the eight to 10 weeks, was there discussion about the need to continue to develop the tunnelling to the west in order to complete the plan and to get to the western escarpment so that a second means of egress through that route could be established as a matter of priority?

A. Very much so and on the Wednesday or Thursday before the explosion, I was involved with flying up to the escarpment to look at where the second egress may outcrop and we were trying to design and look where the final design for that would be.  It was a 70 metre, one in four drift from inside the workings but where it could actually outcrop was very difficult, the steepness of the terrain, the location of a waterfall in the creek bed, meant that we had to go up there and do a site visit.  So, very much so, the importance of developing out to the west and finalising that outcrop plan was right up there at that moment.

Q. We heard evidence during Phase One from Mr Whittall, that there was a focus to extract coal and that Mr Whittall accepted the targets had been down and there was a need to extract coal to improve cash flow.  Would you agree with that?

A. I think that’s true of any coal mine.  

Q. Do you accept that as a consequence of that there was a redirection of men and resources to the tunnel at the A heading and B heading on panel one, away from, what would otherwise be development to the western escarpment?

A. I can't comment about A heading and B heading in panel one because that panel was completed when I arrived at the mine on September the 13th, so whether any resources were re-deployed, I would have no knowledge of.  When I arrived at the mine, there were three mining machines underground and all three mining machines were manned-up on a regular basis, so to me, you’re working efficiently.

Q. As you said, that redirection of those resources had taken place by the time you got there is there was a redirection?

A. If there was any it would’ve been before me.

Q. Turning then to equipment and facilities, we've established the number of times you would’ve been under the mine and we’ve talked about the vent shaft, you would’ve also been to the Slimline fresh air base?

A. Yes.

Q. Were you aware the container, at 1600 metres, had been decommissioned?

A. Yes.

Q. How did you become aware of that?

A. I’ve walked in and out of that drift, maybe, half a dozen times and each time I've walked beyond that point.  The first time I was taken in the pit was with Doug White and he said, “This is a refuge station that we had whilst the tunnel was being developed.  It’s no longer in commission,” and I just accepted that as fact.

Q. Did you go into it?

A. No.  

Q. So when you were aware it was decommissioned did you know whether or not there was a phone operable in there?

A. I don’t know.

Q. So what did you understand decommission to be, no self-rescuers at least?

A. I understand that it’s decommissioned, there’s nothing there because the changeover station is further inbye at the Slimline shaft bottom where all the equipment was.

Q. Now, in your evidence at page 14, you discussed gas sampling on the Saturday, the day after the explosion, do you recall that?

A. Yes.

Q. And you said the primary method was to take bag samples for the vent shaft?

A. That’s right.

Q. It was impossible, wasn’t it, to take a sample from the Slimline shaft because, as you said, there was smoke and fumes coming out of the Slimline shaft, correct?

A. Believe so, yes.
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Q. Well, I’ll just quote what you said, paragraph 62, page 14.  “Smoke and fumes made it impossible to sample from the Slimline shaft.”

A. Yes, that’s what my brief says.

Q. So does it follow then that the shaft was emitting toxic smoke and fumes?

A. At that time, I don't know if they’d have been toxic, I would have to get a copy of my samples from that area.

Q. Okay, well, I’ll take the word ‘toxic’ out.  It was emitting smoke and fumes?

A. That's right.

Q. And this is on the Saturday.  Is it correct then that at the foot of the shaft, in the stub, those same smoke and fumes would’ve been drawn through that stub and up the shaft?

A. Most probably.

Q. And are you able to tell the Commission how long that would’ve continued for, please?

A. The smoke and fumes coming from the Slimline shaft and the vent shaft continue right up until the second explosion.

Q. So is your evidence that at no time was the Slimline shaft actually drawing air down it?

A. I can’t recall.  I don’t think so, not at that time, until we did the CAL scan, because when the guys went up – and the video.  When they went up to do the video and the CAL scan which was a Tuesday and Wednesday, part of the risk assessment was that they could only continue on whilst the Slimline shaft was drawing in.

Q. Mr Taylor in his evidence – sorry, more correctly a letter, which I think he prepared for the Commission, the Commission has it, I’m not sure whether it’s on summation, dated 23 May sir, he stated, “On Tuesday after an intrinsically safe sewer camera had been lowered into the Slimline shaft and had confirmed that the airflow was down-casting down that shaft and that at the bottom the air was almost fresh.”  Were you aware of that?

A. Well that’s just what I’ve said.

Q. On the Tuesday?

A. On the Tuesday when we did the video and on the Wednesday when we did the CAL scan and that was associated with the diurnal change so that we had a period while it down-casted and a period while it 
up-casted.

Q. So, if that was the understanding as at Tuesday, do I take it your evidence is that up until that day, the Slimline shaft was acting as a chimney effect in emitting smoke and fumes?

A. Not as a chimney, as a vent, as I understand it.

Q. I’ve used the word ‘chimney’ Mr Ellis because that’s the phrase that’s been popped up from time to time in the hearings and people here understand it, but meaning that smoke and fumes were going up the shaft as opposed to air coming down it?

A. Yes.

Q. Does it follow then that in your view the fresh air base was during that period effectively useless?

A. No.

Q. How can you reconcile that comment?

A. The view to me, if we accept what some other people have said around the smoke or gases coming out of the mine are potential afterdamp, then that’s venting because the mine is pressuring with methane, so in terms of methane being liberated in the mine, that’s pushing the afterdamp out of the mine at a pace.  I don't know what pace, but it’s pushing it out of the body of the mine and that’s venting out of the Slimline shaft and the vent shaft at that time.  Does that make the fresh air base useless?  No, not necessarily.  I see it as a changeover station more than a fresh air base, that’s my own view and –

Q. Well just pause there.

A. – if people were to go there, they could still access the equipment that was there.

Q. Well, what’s ‘fresh air’ about the fresh air base if there’s no fresh air coming down it?

A. If you’ve got it venting in, then you are fresh air at the bottom.  If it’s not venting in, there’s a curtain that you can put up there which will prevent more contaminants going in there, which it’s there as a changeover station, not to sit in there as a refuge.
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Q. Well the compressed airline we heard, again from Mr Whittall I think in Phase One, and from other witnesses during this phase, was on the opposite side of that fresh air base stub, up high on the drift opposite the stub, is that your understanding of where the compressed airline ran?

A. If that’s what you’re telling me it is.

Q. Well I’m asking you, I haven’t been down there 20 times like you have?

A. And I’ve not been down for 10 months and my recollection of where the compressed airline ran would be difficult but if it’s on that rib high up, or where it is, I don’t know exactly.

Q. So in circumstances of smoke, carbon monoxide, coal dust, fumes, where miners are unable to see, it’s not possible is it to break that line, connect a hose to it, if one could be found, and direct compressed air into the fresh air base is it?

A. Yes, because my belief is that there as a compressed airline set up, it would mean turning a valve on.

Q. You think there was compressed airline going into the fresh air base?

A. I believe so.

Q. Do you know so?

A. I believe there is, or there was.

Q. Based on what?

A. Based on when I’ve had a walk through the mine to familiarise myself with the place.

Q. A moment ago you just told me you weren’t sure whether the compressed airline ran?

A. That's right, I don’t know where the height of that pipe-range was, but part of the setup of that fresh air base/changeover was that it had a curtain there and then it had compressed air into it.  I really don’t see that that is significant.  If it’s used as a changeover station anybody who works in the mine’s aware that you’re 10 meters away from fresh air.  And right after the explosion the only reason Daniel Rockhouse and Russell Smith could get out was because the mine was sucking in fresh air, which would’ve gone up and turned right to the vent shaft, which is 10 metres away from that Slimline shaft bottom.

Q. So are you saying that the fresh air base was effective as a fresh air base meant to take refuge in or not?

A. Yes it is because there was a previous use of that fresh air base/changeover station when they had a turbo overheat prior to me getting there so I don’t know the facts of it, but anecdotally the shift took refuge, shut the curtain, had air on and were quite comfortable there.

Q. That was quite different circumstances wasn’t it Mr Ellis, that we hadn’t had a massive explosion, there’d been an incident in the drift and there was fresh air coming down the vent shaft, down the Slimline shaft?

A. It may well have been totally different but to me, it is an example of how it is adequate to be used.

Q. Yes, we’re talking about in an explosive situation here?

A. Yeah.

Q. And really is it any value drawing parallels to a situation which is completely different when air was coming down the Slimline shaft?

A. I think there is because a major explosion obviously changes things within the mine.

Q. And if the evidence eventually establishes there was not a compressed airline running into the Slimline base, as counsel for the families we understand to be the position, is the reality that if anyone was alive in the vicinity of Spaghetti Junction at the time, or just after the first explosion the only thing they could do to effectively self-rescue is head down the drift as far as they could with the oxygen they had available to them on their self-rescuer?

A. If I had been in that situation that is exactly what I would’ve done.

Q. Just moving to a different topic, it wasn’t in your evidence in chief led yesterday by Ms Shortall but it was in your written brief where you suggested Daniel Rockhouse may not have called the 555 emergency number but 410 or 411.  Do you recall that evidence in your written brief?

A. Yes.
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Q. Unfortunately Mr Rockhouse wasn't questioned about this when he gave evidence, but you would accept, wouldn't you, that men are trained in an emergency situation such as this to call 555?

A. That's right.

Q. And there are signs to that effect throughout the mine?

A. Yes.

Q. Do you know whether or not from time to time phone lines at Pike River often crossed and a call made on one line may end up at another?

A. Not that I note.

Q. Turning to policies and procedures, you had only been at the mine a few months, we've established that, and so others will assist with policies and procedures further on.  But you mentioned in your evidence the induction that you went through and you said at paragraph 11 you went through a process.  What process of induction did you go through?

A. I had an induction by either Adrian or Neville in the training room and went through the same induction process as any of the mine workers do.

Q. And that doesn't really tell us actually what you did, but can you expand on what the actual induction for you was as operations manager?

A. The same as any mine worker.  So I was to view the induction process, which is some presentations, and to fill in paperwork as a questionnaire subsequent to viewing the presentations.

Q. Did it involve anything further in your role as a manager by way of amplified explanation in relation to matters such as the fresh air base, where the compressed airlines went?

A. Don't believe so.

Q. You mentioned in your written evidence at paragraph 13(e), you didn't mention it yesterday, the corporate crisis management plan.  You remember that?

A. Yes.

Q. Sorry, Ms Shortall’s correcting me.  You might have mentioned it yesterday as well.  I think you said that it wasn't a focus of your attention at that time?

A. That's right.

Q. Were you aware that in fact it hadn't been completed or signed off?

A. No.

Q. You weren’t aware of that?

A. No.  As I said yesterday, I didn't hold the corporate crisis management plan high up in my list of priorities at that time.

Q. Now we obviously know that there are external contractors working in the mine and as part of your role, as I understand it, you organised men, machines and resources in an operational context to ensure that it fulfilled the objectives of the mine at any one time?

A. Yes.

Q. As production manager how did you ensure that safety information such as toolbox talks and newsflashes and the like were communicated to external contractors?

A. I attended most of the briefing meetings which ensured that there contractors and Pike River personnel within that briefing meeting which is run by the underviewers.  But also the general newsflashes and newsletters and safety information were sent by email to all the contracting companies.  It was also posted on the Pike River safety notice board, which is adjacent to the goal line just outside of the lamp room, so anybody who was coming on and off site had facility to see all our newsflashes and safety alerts. 

Q. The email communication, was that sent to each worker or to the –

A. I believe it was sent to the companies.

Q. To the companies.  So you relied on those companies distributing that information to the workers?

A. I would say yes because each contracting company from my experience should have their safety and health management plan and also issue all safety alerts as issued by the company.

Q. Did you take any steps to satisfy yourself that that process actually was being followed?

A. Not within those eight weeks I was there, no.
objection:   MS RAWLINGS (10:34:53)
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cross-examination continues:  mr raymond

Q. The emergency response plan, Mr Ellis, you said that you'd seen, I think, 20 that were better than the one that you saw at Pike River?

A. That’s not the words I used.

Q. Sorry, you said that you’d seen 20?

A. No I said I visited 20 different mines in Australia and viewed various emergency response management plans.

Q. Okay, and then went on to describe the Pike River emergency response plan as, “Not bad,” is that right?

A. Don’t think I used those words either but…

Q. Well you did actually because I wrote it down, “Would class it as, quote, ‘Not bad.’”

A. Okay.

Q. Are you able to elaborate any further on your initial impressions and did you understand that you’re really damning the report by faint praise, the emergency response plan, by saying, “It’s not bad,” I mean.

A. I don’t understand your question.

Q. Well, what could've you done, at the time, that you looked at that emergency response plan and discussed matters with Mr Rockhouse.  

MR RAYMOND addresses the Commission 

cross-examination continues:  mr raymond
Q. Paragraph 13(a) sir.

WITNESS REFERRED TO HIS BRIEF OF EVIDENCE - PARAGRAPH 13A
Q. You said, “The company developed an emergency response management plan, that the plan outlined the approach that would be taken in any emergency situation.  I saw the ERMP soon after arriving at the company and noting that it contains standard features like duty cards and contact lists.  I understood that Neville Rockhouse had been tasked with updating the ERMP.  I recall offering some general input to Neville Rockhouse.”

A. That’s right.

Q. Are you able to, with anymore specificity, outline what input you gave to Mr Rockhouse to improve that plan?

A. I showed him some excerpts from other emergency response management plans.  I have a few copies of different management plans on memory sticks as part of my studies whilst I was in Australia.  So, in terms of best practice, then I showed some of these to Neville and said, “Maybe we could start to incorporate some of the issues that are covered within this.”

Q. And did you make those documents available for him to keep?

A. I think I made one available to him.

Q. And are you aware whether or not those suggestions were taken up by Mr Rockhouse?

A. Certain we had a couple of discussions or more on it but he was tasked with a job to do and I was just offering some assistance.

Q. Turning to the emergency response planning as I indicated that question of whether or not the mine was in a position to respond with gas information post an explosion has already been covered by other experts, so I don’t want to go into detail on that, but for one question.  Would you agree that there was a lot of time spent over those first 24 hours on how senior management at Pike River could establish a monitoring process and that nothing had been pre-planned on how that might happen in the event of an explosion?  Do you understand the question?

A. Can you just repeat it?

1040
Q. Firstly, we’ve heard evidence that a lot of time was spent trying to come up with a proposal or understand how gas monitoring underground should take place over those first 24 hours, given that the system had been wiped out by the explosion, correct?

A. Yes, yep.

Q. It appears given the time that was spent on that during that first period that nothing had been pre-planned prior to a catastrophic event like this around how that atmospheric testing would take place?

A. I think that’s fair to say, yes.

Q. Now, moving to the search and rescue and recovery operation itself and your role in that, you’ve given evidence on your understanding of how events first unfolded and you say that Mr White convened the first IMT meeting on that Friday night?

A. Yes.

Q. You’ll be aware of the evidence from Mr Smith from Mines Rescue that he is the one that he said he instigated that meeting at about 7.00 pm.  Are you aware of his evidence?

A. I’m not aware of his evidence, but I also heard Doug White’s evidence that said he was happy that he led that meeting and that’s my perception of it.

Q. In terms of who might’ve had the initiative to instigate it and get it off the ground, you can’t comment on that?

A. I believe it was Doug White.

Q. Mr Rockhouse said in his police brief, reference 47 at page 17, that when he went to that first meeting it was clear to him that the police were in control.  Is that consistent with your evidence or at that first meeting did you regard Mr White as being in the driving seat?

A. I just said I regarded Mr White as leading that meeting.  He was sat with his back to the bookcases, in that boardroom.  He was leading the meeting as far as I was concerned.

Q. Mr White says in his evidence that to the best, at paragraph 130, sir, that to the best of his recollection there was no direct discussion between the agencies including the police about who was in charge.  You recall that evidence from Mr White?

A. Yes.

Q. Were you involved in any direct discussion with other agencies, including the police obviously, about who was in charge?

A. No.  As my position working for Doug White, and my experience with IMT’s and emergencies, then Doug White is my logical leader at that stage.

Q. That wasn’t the question, I asked whether or not any police officer at any stage when you were on duty and effectively taking the role that Mr White had, had a direct discussion with you about who was in control on the site?

A. I think I said in my evidence yesterday that when I came back on site on Saturday morning, Doug White said to me that, “The police have now taken control however I still want you to run the IMT meeting.”
Q. Okay.  How is it do you think then that MRS considered that the management or leadership of those meetings remain with the police, and I’m referring to the institutional MRS brief in relation to issue 2.9, paragraph 395, the MRS have said, “Once things had settled down on site, it was expected that Pike would play a greater role in the rescue/recovery operation.  However, the leadership of the IMT remained with the police and mine management reported progress to the IMT if and when required.”

A. That’s Mines Rescue’s perception.  I’ve given you my view of that first meeting.

Q. Do you find it odd that on something so fundamental as leadership of IMT’s at that early stage that there can be such a difference of opinion between you who thought you were leading them, and Mines Rescue who was attending them, as to actually who was in control?

A. No, my belief is as stated, 

Q. Do you think you were being robust and assertive in establishing your leadership for those meetings, or may it have appeared that the police were in control and actually you were in a reporting mode?

A. The first three meetings that I recall were run by Doug White.  When I came back to the mine on the Saturday morning, then I was robust in leading those meetings and I don’t think there’s been any discussion other than that.
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Q. I just want to move then to the role of the experts.  On site we’ve heard evidence that Mines Rescue were obviously there, we’ve had Queensland Mines Rescue, New South Wales Mines Rescue, SIMTARS and senior people like yourself and Doug White all on site, collectively with considerable experience.  Do you accept that?

A. Yes.

Q. We now know that risk assessments which were being prepared at forward command, or the forward base as the police describe it, and indeed matters of strategy on some issues, went from Pike, or Mines Rescue to the police at the site, to the police at Greymouth, to the Police National Headquarters in Wellington and parallel to that were going to the Department of Labour in Greymouth, to the Department of Labour in Wellington and then back through that channel to the mine site.  Were you aware that that process was underway when you were participating in those IMT meetings?

A. I was not aware of the full process at the immediacy.  I found out subsequently over a period of days as to what the procedure appeared to be and there was a letter of understanding between the 
Department of Labour and police how the risk assessment process would be taken once the risk assessment went off site.  And I believe Jim Stewart talked a lot about that yesterday.  From my point of view leading the IMT, and I’ve no conflict with this, I wanted a risk assessment to come back, signed off approved, that was fine, so we could continue on with the role that we needed to do.

Q. And you didn’t have any concern as to where it went, so when you pushed your email send button where did you think it was going to?

A. I wouldn’t have been pushing an email send button, but to be concerned where it was going, it was going to reviewers who would give us the approval to be able to continue on with our work.  And that’s really where I say when I was told that the police were in charge of the operations, that’s an element that they put in their control mechanism, and I was comfortable with that.  As an IMT leader I’m used to having input from police or Mines Rescue or other external stakeholders.  However the ideas and decisions that were being made within the IMT I also think are constant and it was slightly slower, if you like, by just because you’re sending it off site the decisions ought to be made onsite because you save that time.  But other than that, I was happy that you’ve got an overview, it’s the first time I’ve had that as part of an emergency.
Q. Do you think that the police incident controller would’ve benefited from being onsite at Pike River Coal Mine but separated from the incident management team meetings, so that there was a degree of objectivity and detachment from the emotional scene on another part of the administration building but readily available to consult if need be on crucial issues?

A. With hindsight I would say, “Yes,” and that agrees with the MEMS model where the senior people with the external stakeholders, albeit the police, Mines Rescue, fire, would be available to come into the IMT to give their expertise as and when required.

Q. You said that you welcomed and thought it was useful to have a team of reviewers elsewhere to consider the risk assessments and the opportunities which may arise off site as I understand your evidence, correct?  You found that useful, beneficial to, I think you said reviewers – 

A. I don’t think I said that.  I said I understood what was happening.

Q. And you were comfortable with that?

A. Yes I am comfortable with that, it’s not me as the IMT leader.

Q. Yes, I’m not challenging that Mr Ellis.

A. It’s not up to me to judge that process going beyond.
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Q. I didn't ask you to.  I'm just establishing that what, trying to understand what you said about that.  Did you know who the reviewers were?

A. Not straight away, but eventually yes we did, we all knew because different reviewers gave different questions back to the mine by email.  So yes we did find out who they all were.

Q. When you say “eventually,” is this after the second explosion or was it in the first four days?

A. I can't remember.  I would have to go and check emails and see when they came back.

Q. Were you aware that on the expert review panel based in Wellington that there was no expert with a first class miner’s certificate?

A. Eventually yes I did know that there was no mining input on that panel and already we have heard in particular from Doug that there was some frustration around that.  My expectation would be that you've got expert people in the field being able to advise or to comment on process if you like.

Q. So we've heard, and I won't repeat, and I'm sure you've heard the experts who were at national headquarters.  Would you be in the same camp as Mr White then, with hindsight it would have been preferable from your perspective to have known that there was such a person based on that panel in Wellington?

A. I think it would have been useful to have such a person with hindsight.  Again, in Queensland the chief mines inspector would get involved at that level as offering assistance and advice at the mine.

Q. And what about at the police incident control base in Greymouth, do you think it would have been useful to have had someone with mining experience sitting alongside Superintendent Knowles to provide him with on-the-spot information on mining terms, the layout of the mine, matters of that sort?

A. If he was to stay at Greymouth, then I say yes.  If he, as we've already discussed he was based up near the mine, then that may well have been better.

Q. So your first preference would be at the mine site for the reasons you discussed before, but if it was to stay in Greymouth then to at least have someone alongside him assisting?

A. That's right, and we covered off in terms of, and this should not be ruled, education.  We did the gas analysis paper and I gave various publications to the police to aid in their understanding of things like the Floxal and the GAG.

Q. The Department of Labour role on site.  What did you understand the Department of Labour to actually be doing on site?  Was it the approval of plans or providing assistance as may be required?

A. My roles both in the UK and Australia is that the –

Q. Sorry?

A. The mines inspectorate.

Q. Perhaps if you just go back to the question I asked.

A. Okay.  The Department of Labour offer advice and assistance, and that’s what I expected from the Department of Labour and that’s what we got at Pike River.  We got advice and assistance.

Q. So you didn't consider them as being in the role of actually approving plans for re-entry or approving risk assessments?

A. Initially for the first few days they were actually involved in risk assessment process.

Q. Were you aware that if the Department of Labour were not satisfied with a particular proposal or risk assessment on any matter that they had the legislative ability to issue a prohibition notice against the -

A. Yes I did.

Q. And how did you regard that issue as sort of hanging over the heads of the team there?

A. I don't see that as any different to roles of the Department of Labour/mines inspectorate I've met anywhere else in the world.  That is a recourse of action that they can take in Queensland or in the UK.
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Q. Because of that power to issue a prohibition notice if they weren’t satisfied on health and safety grounds that men would be, not be put at risk, did you consider that, in effect, that amounted to the same thing as approving plans, because the quid pro quo is if they didn't approve a prohibition notice could issue?

A. No.

Q. You didn't turn your mind to that at the time?

A. No.

Mr raymond addresses the Commission – discussion re continue cross‑examination

cross-examination continues:  mr raymond

Q. Turning then to the penultimate topic, Mr Ellis, is the decisions reached at the mine which you were involved in, when considering the question of sealing, I think as we have established, and you'd agree, closely associated with that question of sealing is an assessment of the prospects of survivability?

A. Yes.

Q. Did you have a particular set of criteria for assessing survivability yourself?

A. Not a set of criteria but I'm experienced in underground coalmining.

Q. You said yesterday, I think as a general observation, “People do survive,” do you remember that evidence?

A. Yes.

Q. And you also said that you were, “A realistic optimist.”

A. Yes.

Q. And you held that view right up until the second explosion?

A. Yes.

Q. Can I put to you that in this particular mine, Pike River Mine, if what I suggest to you was no effective fresh air base, no refuge, no escape route, a small mine with a significant 52 second explosion and no communication from anyone since 3.44 on the 19th of November, that being realistic, there was actually no chance of survival?

A. Not at all.  I still stand by my brief that there was a chance of survival.

Q. Can you tell us where in the mine the men, who you believe might have survived, actually would have been?

A. We don’t know where all the people were in the mine.  In terms of survivability there are areas within the mine where people may have survived. 
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Q. Yes, I understand that to be your position, and what I’m asking you is to please tell the Commissioners where in the mine you believe those men might be that would have survived?

A. For instance any blind heading, what I call a dead-end, a dead-end is unlikely to let blast effect enter because of blast mechanics, so if somebody is not injured by debris or the blast, then they have a better chance of being able to put a self-rescuer on and thereby survive.

Q. And so if they had been in a blind stub, or dead-end, and they had avoided the effects of that first blast, as you’ve indicated, and they were somehow able to then put on their self-rescuer equipment, you’re not suggesting that they would’ve stayed in that position for four days?

A. I can’t account for people’s actions with a mine.  I can only – as an example I can give you Sago who were trained to exit the mine and barricaded themselves in a cut-through.  That was personal choice.  So there’s a possibility of survivors, who may want to remain within the mine.

Q. Yes, but Mr Ellis, what I’m trying to examine with you, as I’m sure you understand is in this mine where the men might have been – and you’ve explained that they might have been in a dead-end stub, they might’ve been able to use their self-rescue, they might’ve avoided the impact of the first blast – but where on the Saturday, the Sunday, the Monday, Tuesday, could have they been which would’ve allowed them to continue to sustain life and by what means?

A. Anywhere where they could’ve tapped into the compressed airline, although ruptured as I’ve earlier said, compressed air could’ve still been into the mine.

Q. So then let’s look at the compressed airline and the reality of that suggestion.  The compressed airline, you, I think said yesterday, the valves going down the drift were closed?

A. Yep. No, they were open, Dan Rockhouse opened them.

Q. So you do accept that they were open?

A. I said that yesterday, yes.

Q. Okay.  They were left open by Daniel as we know as he came out?

A. Yes.

Q. And you knew that at the time when you took up your responsibilities on the Saturday morning?

A. Yes.
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Q. And that had been conveyed to Doug White overnight following an interview that Neville Rockhouse had with his son at the hospital and conveyed that information back to Pike River?

A. I believe so, around 11 o'clock Neville rung back up.

Q. And we’ve heard evidence from Daniel Rockhouse that when he was coming out of the drift in order to revive himself and indeed Russell, he opened the valves and the force from the compressed air was such that it didn’t blow his face off, as one might expect from a full pressure, but was able to clear the air around him enough for him to be able to take a breath or two and to clear the air.  Did you hear that?

A. Yes.

Q. And the fact that it didn’t effectively blow his face off when he opened them up indicated that there was a break further down the line?

A. No, not necessarily.  I believe that on the Friday night they went to the compressors and there was some issue with them.

Q. Well that may be the case as well, but it seems clear from either that evidence or from Daniel’s evidence about leaving the valves open and the pressure not being great that the compressed airline system was not working as well as it should?

A. Probably not, not at the beginning.

Q. So how is it then that you say within the inner reaches of the mine, where these men you’ve alluded to might be in a dead-end stub, were able to get sufficient compressed air to sustain life for four days?

A. I believe from the Saturday onwards then the compressors were running non-stop and were serviced at the portal and sufficient fresh air, compressed air was going in the mine.  That’s my understanding.

Q. And not withstanding that the valves are open down the drift to at least 1800 metres, are you suggesting that there was still fresh air in sufficient quantities to sustain life?

A. Yes, there is sufficient in a mine to have lots of take-offs from that compressed airline.

Q. What time on the Saturday was the compressed airline repaired so that sufficient oxygen, in your view, was pumped in?

A. I don’t recall.

Q. Well you started work that morning at, what six or 7.00 am?

A. Six or 7.00 am.

Q. Was it done by then?

A. I believe so.  Our engineering manager was on nightshift and we had another maintenance team came on with me and I believe it was discussed and I believe it was running.

Q. When did your view that men may have survived up until the
24th of November change to the position that they would’ve been rendered unconscious or dead at the time of the first explosion?

A. Can you repeat the question?
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Q. Yes.  When did your view that men may have survived up until the 24th of November change to the position that they would have been rendered unconscious or dead at the time of the first explosion?

A. Some may well have been rendered unconscious or dead at the time of the first explosion.  There's two questions, not two questions there.  There's two views there.  Is everybody killed outright or is there some survivors.  My view is there were some survivors.  There may well have been people rendered unconscious and dead straight away.

Q. Do you remember that in the days after the explosions, you went to the house of Neville Rockhouse and his fiancée Tracy Cameron?

A. Yes.

Q. And you went there specifically to speak with Daniel as Neville was concerned with Daniel’s mental and emotional state, and you'd offered to help?

A. Yes.

Q. And you sat on the deck for some privacy from other family members to have that discussion?

A. I don't think from all the family members.  Me and Daniel sat there, yes.

Q. With Neville and Tracy?

A. I believe so.

Q. And you’d taken with you a black book which you referred to as the black bible of Mines Rescue from Queensland?

A. It’s the handbook of the New South Wales Mines Rescue.

Q. And you proceeded to explain the nature of explosions to them and made reference to a couple of specific events?

A. That's right.

Q. And you informed them that based on your experience all of the boys, all of the boys would have died after the first explosion?

A. You're taking my comments out of context.  The – Neville had asked me to go and talk to Daniel because he was feeling guilt over the explosion being a survivor, and I thought the best way to help that lad was to say “It’s not your fault son.”

Q. Can I go back to the question please?  You informed Neville and Tracy and Daniel that based on your experience all of the boys would have died after the first explosion didn't you?

A. That's what I told them, but you're taking my comments out of context.

Q. Well you put them into the context which you've just referred to?

A. I tried to help the boy.  He was feeling immense guilt and was very upset.

Q. Yes, and the family was grateful for that Mr Ellis.  I'm not taking that away from you at all.

A. Thank you.

Q. It’s good that you went there and it was good that you had the discussion.  I'm putting to you what you said.

A. Doesn't alter my view that I believe there could be survivors.
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Q. Well then you went on and said, that instead of just telling them that all of the boys were dead you’d make reference to the Black Bible for further explanation?

A. Part of the explanation involved looking in the Mines Rescue handbook.

Q. And you went to pages in that book and you pointed out to Daniel, sorry, you pointed out to Neville and Tracy that if Daniel and Russell were exposed to a shockwave of, say, 30 kpa then the guys further into the mine would’ve been hit by a shockwave of, say, 600 kpa and those figures are indicative and you'd justified those figures or similar figures by reference to figures in the Black Bible.

A. And those figures are no different from being in the doctor’s briefs that have said around the deaths, or time of deaths of the people in the mine does not alter my view of chances of survivability.

Q. You told Neville and Daniel and Tracy that Daniel had told you that, “When the shockwave hit him it threw him three to four metres through the air before he hit the rib and on that basis the force that hit the rest of the crews, closer to the source of the explosion, would’ve meant instant unconsciousness or death depending on their location in the mine,” do you remember saying that?

A. No I don’t, but it sounds like it’s something I might've said, as I've said to you, the blast effects don’t, are not the same if you’re in a blind stub or if you’re protected by machinery and so on.  I wasn’t going to go into that detail with Daniel.  I went there specifically to help him at the request of Neville and to tell him it wasn’t his fault, and yes, the people would’ve been dead.  That was to help the lad and that was in a context there in assistance and I find it a little wrong to be used in this way.

Q. Well, I'm bound to put it to you Mr Ellis.

A. That’s fine but I just find it a little wrong, sorry.

Q. Whether you think it’s wrong or not because you’ve said very clearly that you thought the men survived up until, some men may have survived somewhere in the mine, unable to pin-point exactly where, breathing on a compressed airline right up until the time of the second explosion?

A. That’s right and that’s why I was so emotional at that time because that ruled out any chance.

Q. But at about the same time had said, as we’ve just heard and we’ve agreed, to family members that contrary to what you’ve said here you thought that all of the boys would’ve died pretty much instantly.  You accept clearly there’s a contradiction between the two positions?

A. There is.

Commission adjourns:
11.09 am

coMMISSION resumes:
11.27 am

cross-examination continues:  MR RAYMOND

Q. Mr Ellis, just before we go off the decisions reached topic, you mentioned before the break in your evidence the Sago Mine.  Were you aware that in that mine the miners are in fact trained to barricade themselves in and not self-rescue by exit?

A. I know each one of the options they are given.

Q. You weren’t aware that the specific training is that they barricade and not self-rescue?

A. I say that is one of the options that they are trained in.

Q. Now just returning briefly to the compressed airline issue.  You have said in your evidence before the break that in your realistic optimist position you held a hope that somewhere in the mine in a dead-end stub there may have been men alive because of the benefit of compressed air going into the mine?

A. Yes.

Q. In your evidence at paragraph 94, page 20, you make that comment, “It was possible that there were survivors in the mine using the compressed airline as a source of respirable air,” and then you go on to note what is already in the evidence, that “company personnel eventually used the pressure in the line at the portal to calculate that it had probably been ruptured at about 1600 metres, ie in the drift.”  You recall that evidence?

A. That's right.
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Q. That being so, that is a rupture at 1600 metres, how is it that men further into the inner reaches of the mine well beyond 1600 metres, in fact well beyond 2.4 kilometres could have been sitting sucking on a compressed airline?

A. When I say the pipe was ruptured, it may be that that is a certain amount of leakage.  If you’ve ever seen a compressed airline at 100 PSI then I think Danny quoted that it would be enough to take your eye out.  But the force of that compressed air would certainly go across any rupture or a crack or a parting of a joint, would be sufficient still to impart compressed air pressure in a subsequently part of the pipe.  But I’m not a piping engineer.

Q. No.  So you’re aware of the evidence of Mines Rescue Mr Watts, Mr Devlin and others that the men would have died more or less instantly around the time of the explosion and that those views were being expressed onsite at the incident management team meetings in the early days?

A. My view was that there was still a chance of survivability, as was many other people’s view at the mine in those IMT meetings.  And the same people that you’ve just quoted were involved in the survivability meeting on the Thursday the 25th.

Q. As I understand it Mr Watts will say that on the Monday following the first explosion it was established that there was a rupture in the compressed airline by those calculations you refer to and that the compressed air doesn’t somehow jump through the rupture into the other side of the pipe and continue on, and that there was not a supply of fresh air into the inner reaches of the mine.  What do you say to that?

A. That’s Mines Rescue’s view.

Q. Yeah.  I put it to you Mr Ellis that you knew that there was a very low prospect of survivability, at least by the 23rd of November, which is why you said to Mr Taylor, and we’ve heard his evidence, that inside the room that is onsite you were, to use the word, “Recovery,” and outside the room you were to use the word, “Rescue,” because in your heart of hearts you knew by that stage the men had died, correct?

A. There was still a slim chance that there were survivors.

Q. You don’t deny that you made that comment to Mr Taylor do you?

A. I did deny, I can’t recall making that comment.  What I said in my brief is, “It sounds like me but I don’t have any context around it.”
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Q. You knew at that time that Pike River Coal’s public face with communication to the families and to the public, was that it was a rescue, didn’t you?

A. Yes.

Q. And at site, the reality, the truth, was amongst the experts that the men had died and it was in that context that you made the comment to Mr Taylor?

A. No, I still say that there was a slim chance of a survivor or more.

Q. Did you make your view just expressed, that it was a slim chance of a survivor or more, clear to the police and therefore Superintendent Knowles so that that could be properly communicated to the families?

A. I don’t think it was my position to make Superintendent Knowles aware, the decisions of the IMT were made aware and the decisions of the IMT was that there were still a chance of survivors.

Q. Well as you just characterised it, a slim chance of a miner or more, was that the view you expressed to Mr Whittall?

A. When I discussed operations with Mr Whittall, I discussed operations with Mr Whittall.  He can make his own interpretation with 25, 27 years experience –

Q. Mr Ellis, I asked you a question.  Please answer it. 

A. The IMT view was that there was a chance of survivors.

Q. Did you personally tell Mr Whittall your view that there was a slim chance of survival?

A. Not that I recall.

Q. Do you know where you may have recorded your view that there was a slim chance of survival?

A. No.

Q. Did you record it?

A. If I’d recorded it, it would’ve been on the whiteboard in the IMT meeting.

Q. Given your knowledge of Mr Watts’ view, Steven Bell’s view, Troy Stewart’s view, Robbie Smith’s view, Seamus Devlin’s view and no doubt others, did you debate the merits of your position with those gentlemen?

A. I don't recall that.

Q. Seamus Devlin agreed with me a couple of days ago that it is best practise to have the question of survivability in a situation such as Pike under constant review by a separate and specialist team to keep those involved in rescue focussed on rescue.  Would you agree with that comment?

A. Yes, I think that’s good, parallel would work.
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Q. So you think that would work?

A. Yes.

Q. Just finally Mr Ellis, the recovery operation which has been going on, or not, depending on what side of the divide you sit on, ie families or Pike River.  I want to take you through what has happened in general terms since December to about now.  And you will appreciate Mr Ellis, that if I was to do this thoroughly we could be here for days because a lot has happened and there's a lot of information to get out.  So you'll excuse me if I put to you a number of propositions for you to respond to, yes or no.  If you wish to qualify it, you may do so after you've answered, but otherwise it’s going to take a long time.  So I just want to go through the main topics with you.  You understand?

A. Yes.

Q. So firstly, around December, I think it was the 22nd of December, Doug White it was at that time launched the recovery plan at a time when the police were still in control of the operation, correct?

A. Sounds right.

Q. And that recovery plan had Pike River management and Mines Rescue input?

A. Yes.

Q. And the guts of the recovery plan was the use of a methane burning fan?

A. No that was an option that was in it but I don't think that was in the final stabilisation plan.

Q. Well another main theme or main point in the plan was that nitrogen was to be pumped into the mine?

A. Yes.

Q. And borehole 45 emerged as a high priority as far are Mines Rescue was concerned.  A borehole that should be drilled as soon as possible?

A. There were issues with drilling 45 and it’s still apparent that that is not a great location to drill down from and the issues around that meant that it was delayed, and even when we were drilling it, the drill string bounced off other old drill strings that were in the ground at that area and that was the issue we had.  We didn't want to lose the equipment or break the equipment at that time.

Q. Is it fair to say that throughout that period the importance of getting borehole 45 done was regarded as a priority for Mines Rescue?

A. I believe it was high up on the list of requirement.

Q. And other boreholes were referred to as part of that recovery plan.  I think you mentioned them earlier, 44 and 47 was it?

A. Forty-six and 47 were drilled in January.

Q. And also in the recovery plan there was reference to staged re-entry into the mine which would be carried out by Mines Rescue?

A. That was one of the options put forward.

Q. And that would be in conjunction with Queensland Mines Rescue and/or New South Wales Mines Rescue as resources dictated?

A. I believe so.

Q. And that staged re-entry involved the construction of a series of seals down the drift?

A. Yes.

Q. And that, effectively, allowed the Mines Rescue team to work in a ventilated drift up to each seal, and as they progressed, have an area to retreat to of safety should they encounter difficulties?

A. Yes.

Q. And the budget and costings for that were done by Pike River Coal?

A. Yes, and with Mines Rescue.

Q. And a risk assessment analysis was done in relation to that plan?

A. I don't know if a full risk assessment was done.  I believe it was one of the options considered in the New Zealand Mines Rescue re-entry protocols.

Q. In any event that recovery plan was then put to the New Zealand Police force and it was rejected by them and their experts, and we've heard evidence from Doug White on that.  Would you agree with Mr White that it was wrong for the police at that time to reject that plan?

A. No I don't think so.  The police at that time were in charge and they made that assessment and I was accepting of that.

Q. Well then it moved to the second plan, the main mine stabilisation plan, and that was really in early 2011, is that right? 

A. Yes.

Q. And the substance or the thrust of that plan was to stabilise the drift?

A. That's right.

Q. And there was no reference in that plan to recovery of the bodies was there?

A. No, it was part of the handover documentation between the police and the receivers that the receivers must stabilise the mine, and I believe there was a definition of “stabilised” within that document.

Q. There's no reference to recovery of the bodies was there?

A. It was about stabilisation of the mine.

Q. I take it as a “yes”.  Part of the plan was to introduce nitrogen into the mine?

A. Yes.

Q. And the Floxal unit was introduced at that time as the mechanism for doing that?

A. Yes.

Q. And eventually sealing was the ultimate objective?

A. Yes.

Q. And there were delays for various reasons from about March to May of this year revolving around, as you've indicated, borehole 45?

A. Yes.
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Q. And then you are aware that partly as a result of the extreme frustration being felt by the families and at the instigation of their counsel, a meeting was organised in Christchurch on the 23rd of May at the Commodore Hotel which you attended?

A. That’s right.

Q. And it became clear at that meeting that there was no confirmed budget for, or indeed an intention at that stage, to actually do the staged re‑entry from the receiver’s perspective?

A. What I recall of that meeting is that there were four proposals agreed to.  I can't remember about budget.

Q. We’ll come to what was agreed, but as at the date of that meeting it became clear, didn't it, that there was no plan at that stage in effect, to proceed with the staged re-entry?

A. That’s right.  The plan was to complete stabilisation.

Q. And meanwhile around about April, May, the gas trends in the drift began to change didn't they?

A. Yes.

Q. And the gas levels deteriorated, effectively, in the mine which was hampering stabilisation efforts?

A. Only because of the work we were doing.

Q. And for whatever reason, it took until June of this year for those levels to stabilise?

A. Yes.

Q. And one of the action points, or agreements arising out of that 23 May meeting, was to progress with recovery of the deceased miners bodies as a priority, correct?

A. I believe so, if that’s the wording.

Q. And the first step in that, as part of the staged re-entry, was the construction of a temporary seal?

A. That’s right.

Q. And Mines Rescue did that commencing on 28 June and finishing on the Sunday the 3rd of July, does that sound correct?

A. Sounds right.

Q. And that temporary seal was built at 170 metres?

A. Yes.

Q. And then the second part of that plan for sealing was the construction by Pike River Coal of a fit for purpose portal seal and that commenced, I think under your stewardship, on Thursday the 7th of July?

A. All this was done under my stewardship since May.

Q. So, to answer my question, that commenced on Thursday that 7th of July?

A. Yes.
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Q. And you opened the temporary doors and started that further work which included an inbye seal at about 35 metres?

A. The temporary seal’s at 170 metres, I put a wooden brattice seal up at
70 metres and between those two I inject the nitrogen.  That acts as a nitrogen buffer so any barometric changes on the drift either suck or blow nitrogen rather than oxygen.  At 35 metres is a steel door set in concrete and at five metres is a steel door set in concrete.

Q. And has that sequence of doors now been completed?

A. It’s all complete.

Q. And also as part of the stabilisation was the sealing of the Slimline shaft?

A. That’s been achieved too.

Q. That’s just been in recent weeks that that’s been completed?

A. Yes.

Q. And in addition was the sealing of the vent shaft, and we know that that was temporarily sealed on the 12th of December, and we’ve seen photos of that temporary seal being flown up by helicopter, and is it the case that a more established pad, if you like, was placed over the vent shaft in, I think, April/May of this year?

A. I think it was after that.  I think it’s in June, but we’ve actually concreted over the whole of the top of the vent shaft cover.  So we put some shuttering up around beyond the diameter of the vent shaft and we’ve covered that with six inch of concrete.

Q. And another outcome of the Christchurch meeting on the 23rd of May was the formation of a working group to progress the plan to eventually recover the drift and get to the rockfall?

A. That's right.

Q. And you are on that working group together with Trevor Watts from Mines Rescue, Harry Bell representing the interest of the families and Neville Rockhouse also representing the interest of the families.  Is that correct?

A. That's right.

Q. And you’ve met, I think, three times to date?

A. Yes, that's right.

Q. And you considered during the course of those meetings a continuation of the stage 3 entry but also introduced into the mix this idea of the remote seal?

A. That's right.

Q. And your preferred option was the remote sealed option?

A. Still is.

Q. And you’ve primarily had the carriage of the research for that remote seal option?

A. That's right.

Q. It requires an Australian company to do that work?

A. Yes.

Q. With a product, I think you mentioned, in earlier Rocsil?

A. Yes.

Q. And the receivers are paying for that?

A. Yes.

Q. And I may get this wrong, but as I understand it involves the drilling of a six inch borehole in order for the Rocsil to be pumped down it just in front of rockfall, with another four inch hole nearby with a camera down it to observe that process?

A. Yes.

Q. And once that’s completed Mr Ellis, as I understand it, the purpose of it is to allow nitrogen to build at the top of the mine beyond the rockfall.  Is that right?

A. No.

Q. What is the purpose, what will happen behind the rockfall?

A. The mine is currently fuel rich inert with 97% methane and it will stay in that state?

Q. Okay.

A. The remote seal will enable me to contain that mine environment in the mine.  The plan then is to re-ventilate the tunnel utilising forced ventilation, positive ventilation up to that seal.

Q. That's right.

A. We can then do a recognisance and build a purpose seal in front of the Rockseal, and my purpose is the tunnel would be reclaimed.  At that point the police and the Department of Labour can continue with their investigations.

Q. And that building of a further temporary seal in front of the Rocsil seal would be done in a ventilated drift.  Is that right?

A. Yes.

Q. Now coupled with his discussion, and we’ve had some reference to it, is the prospect of a reconnaissance walk that you referred to this morning, conducted by Mines Rescue Service, and Mines Rescue Service did a risk assessment on that over four weeks ago now didn’t they?

A. They did.

Q. And the objectives were fourfold, firstly to as far as possible in an irrespirable atmosphere, recover the main drift.  Secondly, view potential sealing sites for other temporary seals.  Three, after where the loader is look for further sites for a temporary seal.  And fourthly, and importantly from the families perspective, identify the possibility of bodies which may be in the drift, in the part of the drift from 1800 metres to 2.4 kilometres, broadly, concur with what you understand the plan to be?
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A. I have a copy of the risk assessment and that generally concurs, although I was not involved in the risk assessment nor was I invited to be involved in the risk assessment.

Q. No, it was a Mines Rescue document, that’s how I prefaced it and it was presented to you by Trevor Watts on the 15th of August this year?

A. If that’s the date, yes.

Q. And we know, don’t we, and I’m sure you’d agree, that this Commission, the police, the Department of Labour and certainly the families know very little of the situation in the drift from the 1800 mark to 2.4 kilometres?

A. That's right.

Q. And that risk assessment was discussed with you by Mr Watts, and you met with Mr Watts and Harry Bell and Neville Rockhouse on the 30th of August to discuss it?

A. I did.

Q. And then at about that time, you produced another plan, the tunnel reclamation plan, is that right?

A. Yes.

Q. And that’s now gone to the expert panel, with the Mines Rescue Service risk assessment for the reconnaissance walk?

A. Been approved by the expert panel.

Q. The reclamation plan has, or the reconnaissance walk?

A. Yes.  No, the reclamation plan.

Q. What has the expert panel said in relation to the reconnaissance walk?

A. I’ve not forwarded, it’s my position, and I am not in favour of reconnaissance walk.

Q. So you haven’t sent Mines Rescue’s reconnaissance walk risk assessment to the expert panel for consideration?

A. No.

Q. Did you convey to Mines Rescue Service that you had in fact done that on or about the 30th of August?

A. No, I’ve never conveyed that message that I had forwarded that risk assessment.

Q. By your conduct, do you accept that you may have led Mr Watts to believe that that’s what you had done?

A. I don't think so at all.

Q. You’ve told us this morning that the atmosphere in the drift is 1.5%, or below 1.5% of oxygen, is that right?

A. Yes.

Q. And effectively the drift is the best it’s been since the incident on the 19th of November in terms of a reconnaissance operation?

A. It’s currently full of methane, an irrespirable atmosphere.

Q. And that analysis is a result of you taking samples from the Slimline, the grizzly, borehole 45, the gas riser and the vent shaft?

A. Yes, not the Slimline, the Slimline’s been sealed.

Q. Thank you.  You would appreciate Mr Ellis, I’m sure, the level of frustration that the families have at what is now 10 months to get to this stage?

A. I understand their frustration, yes.

Q. And you know that over the past four weeks, the families have learnt of and been elated by the prospect of at least, at last rather, Mines Rescue Service walking into the mine, potentially as far as the rockfall?  You understood their hope and elation in relation to that?

A. I understand their view.

Q. You would appreciate, I’m sure, the families’ desperate need for information and answers as soon as possible?

A. I can understand they want to find out information, yes.

Q. Would you agree that their patience throughout this whole ordeal has been extraordinary?

A. Yeah, I think so.

Q. And now Mr Ellis when Mines Rescue are at last agreed and when the drift is inert, it’s their old nemesis, Pike River Coal who is again saying, “No, you can’t go in?”

A. I don't believe I’m a nemesis.

Q. I didn’t say you were.  I referred to the company as being the entity effectively preventing Mines Rescue from doing a reconnaissance walk?  Can you see how that must frustrate the families, Mr Ellis?

A. Yes, because – it may be frustrating, but I believe that by putting a remote seal on and ventilating the drift so that we can have access in ventilated air, is safer than sending people into a irrespirable atmosphere.

Q. Do you think Mr Ellis that Mines Rescue, with all of their resources and expertise, are seriously going to allow an expedition of the sort we’ve been discussing to go head if they weren’t satisfied it was not safe for their men?
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A. That’s not the point.  The point is that I have statutory responsibilities for that mine and even with the risk assessment and the risk assessment says that we have got an acceptable level of risk, that may well be to the Mines Rescue, but to myself, I find it very difficult to reconcile that.  If I can seal the drift and re-ventilate it and let people go in there in a ventilated fashion than to go in an irrespirable atmosphere.  The what if, is, “What if somebody falls over?  What if somebody breaks their mask?  What if within 12 seconds they’re a cabbage?”  I'm not prepared to put my name to that risk assessment.  I'm sorry and I’ve explained this to all the lawyers present last Tuesday.

Q. Well, that may well be, the Commissioners weren't there and nor were the other counsel Mr Ellis, and I'm putting to you, in front of the families who also weren't there, their desirability, their strong sense of wanting to see some progress at last, when at last Mines Rescue is prepared to take this step, and it’s you stepping up as statutory mine manager, notwithstanding that risk assessment and effectively just saying, “No you consider the risk to be too great.”

A. I believe the risk is too great when we have an alternative with a lower risk, as low as reasonably practicable.

Q. Because you would say, Mr Ellis, well, it’s only another month or so on your analysis of the progress of doing this Rocsil seal up until about Christmas of this year.

A. We will reclaim that tunnel before Christmas, I'm quite confident of that.

Q. Pike River Coal’s focus, isn't it Mr Ellis, is on creating this remote seal, by Christmas, ready for sale.  Its focus is not on assisting the families, this Commission, investigating agencies on getting into the drift beyond 1800 metres is it?

A. I'm not in a position to answer that question.  I'm answering the question on behalf of myself as statutory mine manager.  The mine is currently owned by the receivership.

Q. Mr Ellis, another month goes by before this remote seal is done but I'm sure you’ll appreciate that for a family with a man down that mine, each day is agony for many of them.

A. It must be very difficult.

cross-examination:  mr hampton

Q. Mr Ellis you’ve got your brief of evidence there with you?

WITNESS REFERRED TO OWN BRIEF OF EVIDENCE – PARAGRAPH 8
A. It’s in front of me, yes.

Q. Paragraph 8, then please if you would.  In that paragraph you speak of your arrival at the mine in September and of your then doing the training prerequisite to obtaining a first class mine manager’s certificate in New Zealand?

A. That’s right.

Q. Well, I think first, the time you were there 13th September through to the explosion, 19 November, so that two-month period, was Mr Doug White the only person in the Pike River employment who had a first class mine manager’s certificate?

A. I believe so.

Q. Yes.  And you spoke yesterday, and it’s in the paragraph 8, about the professional conversation, I think you said it went on for five hours?

A. Yes.

Q. Is that at the end of the process, the conversation?

A. Yes.

Q. Is that a face-to-face examination of you by the examiners in effect?

A. It was an examination by Harry Bell, Dave Stewart and a lady from EXITO.

Q. Previous to that, to the conversation, what extent of training did you have to do in New Zealand to obtain that ticket, or lead up to that conversation?

A. As I put down here, “First stage, shotfiring, fire fighting, gas testing and completing the unit standards that were required.”

Q. What sort of time, can you give me some time overall that would’ve gone into obtaining those unit standards?

A. I think it was fair to say, three to six weeks.

Q. Three to six weeks?

A. Yes.
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Q. Are we talking full-time weeks?

A. I'm talking of time that I was able to put my time to studying.

Q. At the same time working at the mine?

A. Yes.

Q. A difficult process from your point of view?

A. It was an onerous task.

Q. Post the explosion when Mr White was absent from the mine, did you, in effect, take up the role of statutory mine manager under his first class mine manager’s certificate?

A. I was appointed to do that at Christmas and New Year when Mr White was absent and then I was appointed again in May.

Q. Just turning to, I may come back to them in a little while.  Turning to paragraph 38 of your statement of evidence, where post the explosion you say during your absence, this is - you'd left the mine and then come back again on the day of the explosion.  During your absence Mr White had initiated the ERMP.  It leads into a certain discussion about no-go zone around the portal and so on, but do you know Mr Ellis, who drew card number 12, the portal controller card?  The reference for the record, DOL7770030026.

A. Can't remember.  I believe it was somebody called Gareth, a pond operator.

Q. A pondie?

A. Yeah.

Q. I don't want to spend a lot of time on the portal.  I've heard what you said about the no-go zone but can I just put to you an extract from what we heard from Mr Tim Whyte from the CFMEU last week?

A. Yes.

Q. Did you hear him give evidence Mr Ellis?

A. I did, yes.

Q. He said, and it’s at his second supplementary evidential statement, CFMEU0016/6 paragraph 16, and I'll just read it, I don't need it up.  “As I stated in my witness statement,” and he gives a date, the original one, “I attended the portal with QMRS on 26 November 2011.  There was no evidence of a no-go zone or blast radius nor were we given advice of such by Pike River management.  Following the third explosion later that day it was identified by QMRS and myself that the entry into the area adjacent to the portal but outside of the blast radius needed to be controlled.  To this end a tag board was established on the White Knight creek bridge together with the requirements that anyone entering the area beyond the tag board would have to have a portable gas detector, carry a self-contained self-rescuer, notify the central control room that they were entering.  Subsequently a police officer was stationed on the bridge.”  Do you disagree with that account of what the situation was in terms of formal control as at the time the Queensland Mines Rescue Service people arrived?

A. I wasn't there on the Sunday.  I find it hard to understand why Tim Whyte and the Queensland Mines Rescue Service were walking up by the portal without an induction or without any clear direction whilst the mine manager was onsite.  However, Mr Whyte’s put that in his brief and I've no reason to challenge that, I wasn't there.

Q. Well isn’t it correct that until the Queenslanders arrived, no formal fence and gate had been put across the road preventing or prohibiting access into the area?

A. I think we've seen that there was certainly some yellow incident tape across.

Q. Yeah, well just answer my question.  Isn’t it true that until the Queenslanders arrived, no form of fence and gate had been erected across the road to stop access?

A. No.

Q. It hadn't been erected until they arrived?  Is that what your “no” means?

A. Not a gate, no.  

Q. A fence?

A. Not a fence.  It was –

Q. A tag system to make sure who had gone forward?

A. All people went up to the portal, reported into the control room.

Q. Just answer my question please.  Was a tag system on the White Knight Bridge implemented before the Queenslanders arrived?
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No he has not thank you Mr Haigh, he’s not your client sir.

cross-examination continues:  mr hampton
Q. Was a tag system on the White Knight Bridge implemented before the Queenslanders arrived?

A. No.

Q. You would have heard Mr Tim Whyte last week talk about the use of the polyurethane and the subsequent fire?

A. Yes.

Q. And did you see the video footage?

A. Yes.

Q. First, from your seeing of that footage you agree that there would seem to have been quite a considerable amount of polyurethane used on the sealing?

A. Far too much.

Q. Far too much.  You’d have been aware of the exothermic reaction that could be promoted in polyurethane?

A. Yes.

Q. Do you say, as I understand it to as you’ve been led by Ms Shortall, that you didn’t have anything to do with the risk assessment and the use of the polyurethane as such, that was Mr Doug White was it?

A. Of course I’m aware that we were going to use PUR, I wasn’t involved in the risk assessment.

Q. Did you know that the Queensland Mines Rescue Service people were opposed to the use of polyurethane at all?

A. No, not in that phrase, no, not in opposition.

Q. Well did you hear Mr Tim Whyte’s evidence last week about this issue?

A. Yes.

Q. I’ll just go to it to make sure I’m getting it right.  Mr White, at CFMEU001/20 at para 82 said, “At no stage of the use of the polyurethane, PUR, proposed the installation of the docking station to mines portal.  In fact its use was expressly ruled out on the risk assessment because of the potential for an exothermic reaction.”  And likewise, if I can give you what the QMRS people said in their institutional submission, QMRS0011/7, paragraph 15.  “On 30 November, some eleven days after the first event, the portal was furnished with shipping containers, a sea container, as part of a fabricated closure of the portal.  Sometime later a significant setback occurred when the contractors arranged and engaged by Pike River Coal used PUR, polyurethane resin agent with A&B products which generate heat curing, during the curing process, which subsequently heated and caught fire, and gives the time, with the QMRS and New Zealand Air Force extinguishing the fire.  This was a significant setback to the sealing process at the portal.  The view of QMRS, PUR was an unsuitable product for this application, was not clear who authorised PUR or who instructed the contractors.”  So were the QMRS people brought in to this discussion about the use of PUR or not Mr Ellis?

A. Believe so, yes.

Q. You believe so?

A. I believe so.

Q. So are those two statements I read out from one Mr Whyte and, two, Mr Hartley’s institutional brief, are they incorrect?

A. I don’t know, I wasn’t in the meeting.
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Q. I see.  I wonder Ms Basher if we could have up document PIKE.20115 please, just the first page.  I didn’t have it available, the Commission’s analyst hadn’t found it when I was talking to Mr Doug White last week.  Since located, this risk assessment titled ‘Preparation for sealing portal entrance, foam injection’ and someone’s put in pen above it, ‘PUR’.”   Would that be the risk assessment that we are talking about, about the use of foam, Mr Ellis?

A. It looks like it.

Q. Signed off by Mr McKie, Mr White, Doug White, and approved by Inspector Paynter?

A. Yes.

Q. 29th November 2010.  I can give you a hard copy of it, because there’s a number of pages, but maybe madam registrar rather than going through it on screen, I just want you to flick through it and see if there’s any reference in that assessment to the risk of exothermic reaction please, Mr Ellis?

A. The only comment is in 5.1.

Q. And it says what, Mr Ellis please?

A. Where it says, “Follow standard injection procedures, see attached, taking into account it may be necessary working around water in the darkness and the contracting company supplied their MSDF sheets, risk assessment and process.”

Q. So there’s nothing specifically in that risk assessment is there as to exothermic reaction, PUR?

A. No, there isn’t.

Q. The other name, Mr White’s on the front cover and the other name, Mr McKei, Chris McKei, he is accepted to be a geologist, is he with Pike River as well?

A. Yes.

Q. Right, with the company.  Just while I’m still dealing with portal matters, you told us about your having to remove the SMV out of the drift. It was a little way in, and the removal of that yesterday in your evidence.  What about – you heard me ask Mr Doug White last week about the auxiliary fan?

A. (no audible answer 12:13:05)

Q. Were you involved in the placement of that fan?

A. No, it was placed on the Friday night.

Q. The Friday night.

A. I think you’ll find it was about 3 o'clock in the morning.

Q. Were you concerned yourself about that fan being there?

A. Not in that it was never used, no, and in terms of contingency planning a call had been made and I’m quite happy to support that call at this time.

Q. You said in your paragraph 115, just go to it please if you could too, and I think it’s as written page 23, the summation number is /26.

WITNESS REFERRED TO BRIEF OF EVIDENCE – PARAGRAPH 115
Q. Talking about PRDH, the borehole 43, and the completion of that borehole, it narrowly missed its target roadway.  That missing of the target roadway raised concerns or an issue as to the accuracy of the Pike River Mine’s plans?

A. No, I think it was more around the concerns of how we were setting borehole’s off.

Q. Was there never raised an issue as to the accuracy of the plans given the drillers, the plans of the undermine workings?

A. Not that I’m aware of.
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Q. Not that you’re aware of, all right.  I take it the army robot that you told us about yesterday didn't have the umbrella over it and it shorted out, that wasn’t an intrinsically safe piece of equipment?

A. No.

Q. Who approved that going in?

A. Mr White.

Q. Mr White.  Just the tag board, I said I’d ask something about that.  In your evidence, at paras 24, 26, you mention the tag board system, do you have experience of the Northern Lights system at all when you were working at Pike River?

A. I've no recollection of that system working at Pike River whilst I was there.

Q. At all?

A. Not that I recall.

Q. And you spoke in terms of the tags about miners sometimes forgetting to put their tags on the board or take them off, and said something about, that they were disciplined from time to time for doing it.  During your time there how many were disciplined for not complying with the tag board requirements, do you know?

A. I'd had a talk with a couple of guys.

Q. A couple?

A. Yep.

Q. And when you say, “Disciplined,” is that it.  You have a bit of a talk to them?

A. In my mind the first step is an appropriate discussion with somebody.

Q. All right, I just want to be clear what disciplined means in this context, that’s what it is.

A. An appropriate discussion.

Q. It’s you talking to them?

A. Yes.

Q. Did you ever, in your problems with the tags, did you ever think of implementing some structure where the shift underviewer was required to make sure that tags were appropriately taken off, put on?

A. Not at that time, I didn't perceive it as a huge problem.  I’ve worked at numerous mines and there are failings with a lot of systems.  I've worked with bar codes, tags, all sorts.  Just to comment on Mr White’s comment, the English system was super.  It was super, you know, and it was failsafe. 

Q. So we could think about that in terms of New Zealand for the future?

A. Oh I would think so, yes.

WITNESS REFERRED TO DAO03000035/1 – FRONT PAGE OF WITNESS’ CV

Q. Now, this is the front page of your CV Mr Ellis?

A. Yes.

Q. Can I get you to highlight, please Ms Basher, the background, that box please?  Now in that you relay where you were born, you’re a graduate from Doncaster, you achieved your UK First Class Certificate in 1983, worked in the UK before relocating to Australia 2006?

A. Yes.

Q. And that’s when you took up position with BHP at Kestrel was it?

A. Rio Tinto.

Q. Oh, sorry, Rio, sorry.

A. Yes.

Q. One giant’s the same as the other sorry, my mistake, at Kestrel, ventilation officer at Kestrel, was that a statutory position?

A. Yes.

Q. It was.  And then you go on, “Achieved my legislation competency to be senior site executive in 2009 during studies for my Australian first class mine manager’s certificate of competency.  I achieved my New Zealand first class mine manager’s certificate in December 2010.”  Can I suggest that that sentence I’ve just read out is somewhat misleading Mr Ellis, that you don’t in fact have an Australian first class mine manager’s certificate of competency?

A. That doesn’t say that, I know I haven't got a first class certificate in Australia.
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Q. Well you see the word “my”?  “During studies for my Australian first class mine manager’s certificate of competency?”

A. That’s what I was studying for.

Q. Did you sit for such a qualification in Queensland on a number of occasions Mr Ellis?

A. Three times.

Q. Three times?  Three times failed?

A. Yes.

Q. When did you sit for and fail please?

A. I can't remember the dates I sat.

Q. No.  What year?

A. In 2009 and 2010.

Q. Was it considerably easier to obtain, by comparison, obtain a New Zealand first class mine manager’s certificate?

A. No.

Q. Not easier?

A. It was a different process.

Q. Did you ever view the possibility that having got a first class certificate here in New Zealand, you could export it back with you to Australia and enable you to circumvent having to re-sit in Australia, was that in your mind at all?

A. No it wasn't.  It’s an opinion and of course I am aware of that process.  

Q. That’s a process that is of some concern in Australia isn’t it that – would you have heard of that, that people coming to New Zealand getting a first class mine manager’s certificate where it’s thought to be easier and taking them back to Australia and getting in the back door? 

A. I believe so.

Q. But that wasn't in your mind?

A. No.  I've committed myself to be here for a number of years.

cross-examination:  MR HAIGH

Q. I've only one matter to put to you Mr Ellis.  You arrived and started work with Pike on Monday the 13th of September 2010?

A. Yes.

Q. What was your initial role?  I know you became operations manager in October, but until then what was your role?

A. The first two weeks I was there, I was just familiarising myself with the site.  Mr Bernie Lambley held the role and I accompanied him.

Q. And was it within or after the period of two weeks that you became operations manager?

A. Yes.

Q. Did that result from someone resigning before you joined the company?

A. I believe so.

Q. Now I have copies of nine operations meetings minutes that record the weekly minutes that the managers used to hold at Pike River?

A. Yes.

Q. There is one missing but that’s irrelevant.  And in all nine of them, starting on Wednesday the 15th of September, leaving out the 6th of October which I don't have, and finally on Wednesday the 17th of November 2010, it seems that you were present as a manager at all of those meetings?

A. I can't have been present the week before because I was in Australia.

Q. I think that’s, you're correct, that’s the one you gave your apologies for, yes.  But you were there on the final one on the Wednesday the 17th of November?

A. I believe so.

Q. And all the others?

A. Yep.

Q. And that involved the usual reporting back on issues that had been discussed and previous minutes when individual managers were assigned specific tasks?

A. Yes.

Q. And you were involved in all discussions relating to the issues in question including safety?

A. Yes.
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cross-examination:  ms lummis

Q. Mr Ellis, I just wish to clarify and expand on a couple of matters you’ve spoken about.  To start with the risk assessment process, you’ve outlined that in your brief of evidence at paragraph 58.  And at paragraph 58 subsection (c) you state, “The police have made it clear that they wish to be asked for approval in relation to all risk assessments.”  Now that appears to have happened later on in the piece, but it’s certainly not something that really featured when you were dealing with the incident initially on the Friday night and when you were there during the day on Saturday, and even on the Sunday.  Is that correct?

A. Yes.

Q. So when we’re talking about, “The bucket of equipment being lowered down into the mine through the Slimline shaft,” that wasn’t something that went through that formal risk assessment process?

A. I don’t believe so.

Q. When we’re talking about, “The SMV being driven slightly into the drift,” that wasn’t something that went through the risk assessment process?

A. No.

Q. Likewise, the gas sampling didn’t go through any risk assessment process?

A. There were some risk assessment around putting people around the vent shaft.

Q. But that wasn’t something that had to go to Wellington and back for any decisions to be made?

A. No.

Q. And in fact I think even the commencement of the drilling on the first borehole wasn’t something that went to Wellington?

A. I wouldn’t know whether it went to Wellington, I know it went to the police.

Q. Why do you say, “You know it went to the police?”

A. I believe we had a copy back that was signed for completing that borehole.

Q. That’s the piercing assessment, because there were two separate assessments weren’t there?  There’s the basic drilling assessment done by the drilling team.  Is that right?

A. Yes.

Q. And then there was the later last 10 metres, the coring or the piercing assessment, which did go through quite some process?

A. Yes.

Q. I’m talking there about the initial drilling assessment, you’ve got no knowledge of that going to the police have you?

A. No I don’t think so.

Q. At paragraph 63 of your brief of evidence you talk about there being some debate amongst the experienced mining personnel at the site as to the real meaning of the gas samples, and Mr Forsey touched on this when he was questioning you earlier today, and in fact at paragraph 24 of Mr Hughes’ brief he was talking about that incident management team meeting about 3 o'clock on the Saturday afternoon.  You recall the one where Mr Hughes came in and gave some gas sampling results?

A. I recall him coming into an IMT meeting, I don’t recall if it was three or four, yeah.

Q. But certainly it was on the Saturday afternoon?

A. Yes.

Q. Mr Hughes in his brief of evidence suggests that you cast some doubt on his analysis saying, “It’s was probably just fumes from the explosion.”  Is that something you recall?

A. We had a discussion and my view at that time, still is the possibility of afterdamp, that’s fumes.

Q. And that’s consistent with the view I think the Commission have heard expressed from Mr Brady?

A. That's right.

Q. So would it be fair to say that whilst Mr Hughes may not have said there was a flaming fire underground, he certainly was giving a stronger view as to the likelihood of a fire burning than others in the meeting?

A. Yes.

Q. And when he used the Graham’s ratio saying it was 34, what did you take that he was meaning by using Graham’s ratio at 34?

A. I understand the Graham’s ratio and at 34 it would be a massive fire and coal fire of a temperature beyond, I think, 2000 degrees C.  

Q. So whilst he didn’t use the words, “Massive coal fire burning,” you took it from the Graham’s ratio that he was talking about that that’s what he in fact meant?

A. If you accept the Graham’s ratio, certainly there is some debate whether you can apply Graham’s ratio so soon after an explosion.

Q. And just on that varying opinions around what was actually going on in the mine there’s also a view been expressed in the Mines Rescue briefs, and I think it’s Mr Steven Bell’s brief, paragraph 33, “That any person who had viewed the explosion video at the drift would’ve understood that there was very little chance, if any, of life remaining.”  Just interested in your view of the portal footage that you saw on that Friday night?
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A. The portal footage shows a significant explosion, but as I’ve talked about earlier, that doesn’t preclude survivors.

Q. In terms of incident management team meetings, you’ve said that when you did the handover from Doug White Saturday morning, you were made aware that the police were the lead, but they were there in the IMT as very much a supporting role, is that right?

A. Yes.

Q. And the fact that the police had the label of lead agency certainly didn’t change the way you operated, is that right?

A. I was certainly aware that they were there, yes.

Q. But in the first few days, it didn’t change how you led your meetings, what happened in those incident management team meetings?

A. I led those IMT meetings as professionally as I could.

the commission addresses witness – answer THE question

cross-examination continues:  Ms lummis

Q. The fact that the police had the label of lead agency didn’t actually change the way you operated, did it?

A. It probably inhibited me slightly in terms of how I would run an IMT in a Queensland scenario, compared to this which was real life with the police there and yes, I was aware that the police was there.  Did it change my leadership as IMT?  I hope not.

Q. There’s been a lot of talk and I think everybody agrees that perhaps these IMT meetings, well, not perhaps, that these IMT meetings were at times too large and there’s been lots of talk about reducing the numbers and I think that’s something you also agree with?

A. Yes.

Q. Who would you want present in your dream IMT team, in this scenario, with these players, with these factors, the issues that we had here in New Zealand on the West Coast?

A. I don’t think we’re a million miles away with the stakeholders who are involved there, that we’ve got police, we’ve got the Mines Rescue service.  We’ve got the resources of other mining companies.  In Queensland we have a mutual assistance scheme.  We had experts available in terms of analysis and interpretation.  We had the ambulance and I believe the right stakeholders are in there.  The size of the meeting was really about how many people came along from each stakeholder, if you like.  So we might’ve had four police in and I mentioned there would usually be an inspector, a senior sergeant taking notes, and somebody else maybe at the briefing.  There would be maybe two fire service people there.  Mr Stuart-Black said he would be very firm on how many people would be in an IMT.  If I was in Queensland I would be firm on how many is in an IMT.  This was a different situation and I was comfortable that we could work within this framework.

Q. So you would still have a member from the police, fire – would you have players like the Department of Conservation when you are getting to cutting tracks and things, the defence force when you had the GAG and fuel requirements.  I mean what role do you see that they would have?

A. Part of the IMT is to bring in the relevant stakeholders when you’re doing that tasking, that work, so when we were cutting task it was important the DOC were in there, so very much be able to bring people in and out as you require them.

Q. And what about the number you would ideally have present from Pike River itself?

A. I think most times for Pike River there was two or three.

Q. And in your ideal IMT is that what you would like to see happen?

A. The structure that you would have ought to be with the IMT leader, a 
co-ordinator and then logistics, planning and operations.  Have a 
co-ordinator in each of those roles, so you would have five people as a core and then bring people in as required for whichever tasking you were doing.

Q. Would it be fair to say that when you had the police you know, say maybe four or five police officers present, that they were playing a relatively passive role?
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A. They were partaking in the IMT as everybody else were.  I don’t see that anybody was passive within that IMT.  I’ve said that they were collaborative, people were working together and very much it was a team decision and process that was going on.

Q. But generally would it be the most senior police person present that would speak on behalf of the police?

A. Oh, yes.

Q. So the others, that’s what I mean by passive, the other four might not be saying anything at all during the meeting?

A. Sorry, there might be a note taker there or we would ask one in particular for news on items that had been ordered or, you know, from a logistics point of view, where things were.  For instance, a fibre optic cable, you know, so the senior police officer might not necessarily have that information and he’d ask one of his team to supply that.

Q. Do I take it from the evidence that you’ve given that you certainly felt you had the right expertise available to you at the mine site during these IMTs and your general decision-making?

A. I think we had an immense amount of expert opinion which was all fully appreciated and I know that some expert opinion was turned down, some offers of help and I think it’s hard to draw the line where what’s best and what’s worse.  To look at it in the cold light of day and say, “Well, which experts would you really want,” I think would be very useful.

Q. There’s been some discussion in your questions, particularly from Mr Raymond this morning around survivability and this view that has been expressed, particularly by Mines Rescue, that all of the men died instantly.  Was, and you’ve mentioned that you said, “In your view, the general view of the IMT was that there was still some hope.”  Were people actively raising in the IMT, the suggestion that everyone had died instantly.  Was that being put up as squarely as it now seems to be in the briefs?

A. I can't recall that, not at the time.

Q. Do you think if someone had mentioned it, or it had been discussed in an IMT, put that bluntly, that they all just died at the first explosion within minutes or within the hour, there’s no hope, that that’s something that you would recall?

A. I think so, yes.

Q. If we can just look for a moment at the New South Wales Mines Rescue handbook, I think this is what you’ve referred to as the black book.

A. Yes.

Q. And I think it’s been put in evidence, I have the page CSP0001/67.

WITNESS REFERRED TO CSP0001/67 - NEW SOUTH WALES MINES RESCUE HANDBOOK 
Q. Is this the document, does this look familiar to you, this is midway through, sorry, I haven't taken the starting page.  The emergency preparedness and mine rescue guidelines?

A. Yes.

Q. And you were talking, you were asked questions about your discussions with Daniel Rockhouse and Neville Rockhouse about pressure during an explosion.  Is this the type of reference, was this what you were referring to when you were discussing those issues?

A. Yes.

Q. So there we see the pressure in various degrees of it, with your ears popping and glass windows breaking through to probably fatal and certainly fatal further on.  Is that right?

A. Yes.

Q. And is your view, perhaps, is it’s not that clear-cut in terms of just because you had that pressure at one point it wouldn't necessarily be fatal, really summed up by the notes there that talks about when the pressure is halved, going further down a roadway, around corners, T‑intersections and if plant and equipment is in the way blocking the shockwave?

A. Yes.

Q. And that’s why when you got to those survivability meetings on the Thursday and the Friday, the teams had to go through, very carefully, each particular area of the mine and look at all the different scenarios wasn’t it?

A. I believe so.

Q. And I think you are aware because I think you mentioned it earlier, that that process, the final survivability discussions did take some days?

A. It took most of Thursday I believe.

1240
Q. Just in terms of the decision-making process.  I'm not sure whether you heard the police evidence, but there was a suggestion that there are some key decisions that have, in this case would have had quite national significance and that they shouldn’t really be left to one particular person such as sending Mines Rescue into the mine and really the key one I guess is the one of sealing.  Do you accept that those two decisions in particular shouldn’t really be left to fall on a single person?

A. I agree with that.  I would not like to have to make that decision.

Q. You mentioned also in response to a question from Mr Raymond, the Sago Mine disaster, and was the significance of that for you that there was still a survivor after 41 hours?

A. Yes.

Q. Now turning to the question of sealing.  Again, there's similar evidence in the Mines Rescue briefs, as there seems to be about other topics, that perhaps views were expressed more forcefully.  Well it seems in hindsight they are suggesting views were expressed more forcefully than they were in fact at the time.  Are you aware of the evidence that Mines Rescue have suggested that in the early days there was, sorry the Sunday in particular, that they made a very strong push for sealing of the mine?

A. I don't recall a very strong push for sealing.

Q. You're aware that Mines Rescue are now expressing the view that on the Sunday evening they made a very strong push for sealing of the mine and it’s an incident management team meeting I think that you were present at, the 6.00 pm meeting.  What’s your recollection of the discussion around sealing at that meeting?

A. I really can't recall that meeting.

Q. If someone had thumped their fist on the table and said, “Let’s seal this mine now,” is that something you think you would remember?

A. I think I would have remembered that.

Q. And certainly that’s not something you recall?

A. I don't think anybody behaved like that in the IMT meeting.

Q. And if there had of been a strong view expressed like that when it was Doug White’s part of the shift, is that something that you would have expected him to have told you about?

A. I'm sure he would.

Q. There's a suggestion also that the Department of Labour and/or the police at times stifled any discussion relating to sealing.  Was that something you were aware of occurring at any time?

A. In terms of being able to seal, there was discussion around the survivability and that there’d be no chance of any survivors before sealing would take place.  However, sealing discussions took place from Saturday I believe, from Sunday even, certainly as contingency planning.  Mines Rescue at one point, I can't remember what day, were certainly tasked in looking at sealing options.

Q. Just a final couple of questions.  In terms of the process put in place by the receivers with the expert panel, does that in effect, and that’s what’s going on now, does that really mirror what the police have set up earlier through December and January when police still had control?

A. I think that’s what the intention was, yes.

Q. And in terms of just Mr Raymond asked you some questions about the recovery plans and he was questioning you about references to nitrogen in the 22nd of December plan, and the January 2011 stabilisation plan, isn’t it in fact the case that the Floxal generator started pumping nitrogen into the mine on the 18th of December 2011?

A. I think the date’s right.
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cross-examination:  mr mount

Q. I think you told us that you assumed the duty card 2 duties, that around 4.00 am on the Saturday morning?

A. Yes.

Q. Duty card 2 is the incident controller?

A. Yes.

Q. Can you tell us how long you remained in the role of incident controller, leaving aside the periods where Mr White was on the nightshift?

A. In terms of a title it became meaningless, if you like, from the Saturday morning.  The duty card system is there to provide clarity in a time of emergency, when it was hectic, when people need guidance through the reflex tasking part, certainly by Saturday morning I believe that there was a structure in place there with Pike River, the police and all the external stakeholders where everybody fully understood the roles and to be incident controller was no longer applicable as such.  I was IMT leader and that was as much as I could do.

Q. I just want to make sure that we understand the distinction between an incident controller and the IMT leader.  

A. I think this is where there wasn’t enough clarity from all the interested parties, that certainly Saturday morning I had no knowledge that Gary Knowles was incident controller.  I don’t think he would’ve known that I had an incident controller duty card.  The roles though as they evolved over the Friday night into the Saturday then I was comfortable being the IMT leader.  In my model that we use in Queensland, the MEMS model, then that’s where the operations are looked at, where the ideas come from and decisions are made.  And I was comfortable around that.  Typically, or the knowledge I have in Queensland is that there’s sometimes a, what I would call a, “Disaster management response team,” which is the senior mine management corporate people and so-on who will look after the bigger issues.  And I think really that was the role that the police, PNHQ and Grey base, Peter Whittall, were covering and I think the operations were rightly to be kept and controlled at the mine.
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Q. Perhaps if we just have a look at duty card 2, which is DOL7770030016?

WITNESS REFERRED TO DOL7770030016

Q. You can see point 13, is to establish clear authority, a decision-making process, clearly defined goals, objectives and priorities.  I take it that when you assumed duty card 2 about 4.00 am on the Saturday, that you understood that was part of your function to establish those processes and authority?

A. I did and my authority was very clear that anything that needed to be, a decision to be made would go back through Mr White.  The 
decision-making process was the IMT and clearly defined goals, its management by objectives and we put up on the whiteboard to discuss in the IMT’s the critical tasks that we needed to achieve our objectives.

Q. Perhaps if we take that moment in time first, 4.00 am on the Saturday, what decision-making authority did you understand you held as incident controller, and by that I mean including any decisions that you would need to refer to Mr White, so I’m, if you like, bracketing you with Mr White.  What decision-making authority did you have at that stage?

A. I believe at that stage we had decision-making authority.

Q. Full authority?

A. Even at that early stage the control as Doug had relayed to me, was in the hands of the police, so ultimately even in the role as IMT leader, I was still looking to the senior police officer onsite for guidance.

Q. What I’m trying to understand is what decision-making authority you understood you and Mr White had at that point in time, 4.00 am Saturday.  What decisions could you make and were there any decisions you couldn't make?

A. I couldn't make the decision of re-entering the mine, but what we had discussed in our handover was that we needed more information and gas sampling and those were the decisions that I was allowed to make.  How can we get more gas samples out of the mine?  How we could achieve that.  We started a risk assessment process for another drillhole, for the first drillhole and we started, I believe, talking about the robot on that Saturday too, and they were decisions that I could say yes to without recourse to Mr White who was comfortable with that.
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Q. If we include Mr White’s authority within yours, in other words, if we see Mr White as being part of your decision-making authority at the other end of the phone, was there anything that you understood at that stage, that you and Mr White could not authorise or could not do in terms of the rescue effort?

A. At 4.00 am in the morning, probably not.

Q. So you essentially had full authority, at least, as you understood it at that stage?

A. At 4.00 am, yes.

Q. Was there a time where that full authority changed?

A. Yes, very much so and I think part of that was certainly senior police coming onsite and the Department of Labour coming onsite.

Q. When was that?

A. I can't remember the exact time, Saturday morning.

Q. What happened to make it clear to you that there was a change in the level of authority that you and Mr White had?

A. There was a discussion in the IMT that there will be no sealing carried out unless there was a 0% chance of survivability and that was discussed or put out there with the Department of Labour.  That to me showed that there’d been a change in dynamics from being able to make a decision, to being told what a decision could be.

Q. You’ve already told us, I think, that you happen to agree with that position, is that right?

A. Yes.

Q. What did you understand the process would need to be to decide that the mine would be sealed on the Saturday morning?

A. That we would have to go through a survivability appraisal and we would need to seek approval to be able to do it.  Where that approval would go to I don’t know, at that time.  It’s only subsequently I found out that there were this, there's the three layers been discussed.
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Q. Did you see it as part of your role to document or clarify that decision-making authority?

A. I didn't at the time.  With hindsight we probably should have done.

Q. Were there any other matters that you understood on the Saturday morning were taken out of your hands as incident controller or leader of the incident management team, whatever terminology we use?

A. I can't think of anything offhand.  I wasn't involved with family briefings for instance.  I can't think of anything – Saturday morning, no.

Q. So from your perspective you continued to have full authority apart from the issue of sealing the mine throughout the Saturday?

A. Mhm, yes.

Q. Was there any further change in that position or did that remain the case in subsequent days?

A. Subsequently, we needed approval from the police to carry out work.  So we’d come up with an idea to go forward and do a risk assessment and there was a request by the police, all risk assessments were approved by them.  And so after that moment in time we looked for risk assessments coming back with an approval signature on, as the one Mr Hampton showed.

Q. When did that process begin?

A. I can't remember.  I really can't remember.  It was Sunday or Monday I think.

Q. I take it that that new process was not documented or written down by you at that time?

A. No, I don't believe so.

Q. With hindsight, do you think it would have been helpful to have clarity about process and authority in incident management team meetings?

A. Yes.
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Q. Why wasn’t that done?

A. I don’t know.

Q. The process you’ve described is one where risk assessments would originate at the mine site and be referred through to police, was there any clarity from your perspective as to what required a risk assessment or what didn’t require a risk assessment?

A. No, certainly to start with, or with the Friday and Saturday I don’t think there was any contemplation of that, but certainly once the request was made by the police that they wanted to approve risk assessments then I believe all risk assessments were sent to the police.

Q. You’ve just described that as a request by the police, did you consider that as leader of the IMT you were responding to a request from the police or you were being directed by the police?

A. I think we were being directed.

Q. And is it correct, or I think you may have already answered this, that the precise structure was never formally recorded in a format by you so that you could understand what your authority was, or what it wasn’t?

A. No.

Q. In practical terms at mine site, what was the effect of that changed structure?

A. Hope it had no effect, although I said earlier, just because the documents went away from site did make it more tardy.

Q. Is the reality of what you’ve described a complete removal of your decision-making authority from the mine site or was it something less than that?

A. I think it’s something less than that.  The IMT isn’t an individual, the IMTs a group of people, as we’ve discussed, a full team of stakeholders making decisions and for that decision then is to go away for approval its part of what the system became.

COMMISSION ADJOURNS:
1.00 PM
coMMISSION resumes:
2.00 pm

cross-examination continues:  MR MOUNT

Q. Reflecting now on the decision-making process and structures at the mine from 19 November.  If you were able to do this process all again what, if anything, would you do differently?

A. I think there's improvements that can be made over what we did at Pike River.  I believe the IMT should have a clear structure and be based on site making operational decisions, and I think there's some benefit to have a, the phrase I'm used to is a disaster management response team who look at the high level strategic issues away from site but not isolated from site, such that the IMT can use that as a sounding board for ideas and potential review but also that they keep at a distance the other issues that may cloud operational issues.

Q. Just so that we understand that, what issues would you see going to the second group that you've described?

A. I use as a model without apology the Rio Tinto model that I'm familiar with in Queensland and the 
DMRT there would typically deal with the media, HR issues, numbers of people, names of next of kin, legal people would be there, corporate, financial.  The question of decisions beyond a single incident controller would be assessed by that DMR team.  That model I'm very familiar with and also very comfortable with.

Q. You have spoken about the tardiness of some aspects of the process.  If you are thinking about the structure that you believe would be preferable, do you think any of the actual decisions would have been different, or is it just a question of efficiency?

A. I think it’s a question of efficiency.  I don't think there's any doubt that a re-entry was possible before that second explosion, and certainly beyond that as a recovery process, then the decisions that have been made subsequently I believe have been the right decisions.
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Q. Are there any instances where the tardiness that you’ve described mattered in the sense of affecting what could or couldn't be done?

A. I can't recount at an individual case, it just is slower, that the decision process was taken away from site and part of the model that I’d like to see in place will be that that operational decision-making is kept at site at a level that allows the speediness of response.

Q. I want to talk to you about contingency planning now.  In paragraph 80 of your brief, you talked about some discussions with Mines Rescue on the Sunday night about planning for sealing and inertisation.  

A. Yes.

Q. At that time was there a direction from the IMT to prepare a formal plan for inertisation or sealing?

A. Not at that time, no.  This was a discussion with New Zealand Mines Rescue personnel and in my position I was, and still am, prepared to listen to these guys.  They’ve got a lot of experience and this was a pre‑empt to planning for future contingencies.  They were tasked later on to come up with re-entry protocols and then potential sealing methods.

Q. In hindsight, is that a matter that could or should have been addressed earlier in the process?

A. Yes.  Again, my experience from Australia was that the Mines Rescue have got re-entry protocols for individual mine sites.  They test the docking of the GAG, they test the sealing of the mine and those having been in place, and being in the cold light of day obviously makes those decision-making processes a lot easier.
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Q. We know, of course, that sadly there never came a time when it was safe for Mines Rescue to enter the mine, you mentioned a moment ago planning for re-entry, can you tell us what plans were prepared and at what time?

A. In terms of timing I’m not clear.  I know that the Mines Rescue Service did go away from an IMT and come up with a number of re-entry proposals.  They were not submitted back through for signatory by Doug as a risk assessment.  However, I do know those documents are in existence.  When we finally re-entered the mine I was party to that risk assessment, it was facilitated by the Queensland Mines Rescue Service and the New Zealand Mines Rescue Service, and being party to it I was fully aware of the approval and so-on.

Q. If we think back to the Saturday morning, the 20th of November, had the gas results come back to indicate that it was safe, do you understand that there was a re-entry plan available at that time?

A. I don’t think there was right at that time, not Saturday morning.

Q. I appreciate you may not know the exact date or time, but can you help us with when the first time was that you were aware of a specific
re-entry plan?

A. No I can’t, I can’t recall.  I know the Mines Rescue were tasked with it and I believe that was on the Sunday or Monday, but when it came back I don’t know.

Q. Can you recall whether a plan was available before or after the second explosion?

A. No I can’t recall.
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Q. This is a matter that we’ll obviously return to with Mr Watts, but from your knowledge of the mine what would've been involved in a re-entry by Mines Rescue personnel?

A. In terms of the, the atmosphere would’ve had to be very well understood and that all be - there may well be an irrespirable atmosphere, then I wouldn't, they would not have been allowed a re-entry if there was any suggestion that there was an ignition source and a mix of explosive gases within the mine.  Had the case been that all the matters were addressed, such that a re-entry could take place, then that would be under breathing apparatus.  However, the mine portal was breathing in and the likelihood of irrespirable atmosphere in the portal drift was maybe less than first anticipated.  However, beyond that point then the mine, even as early as that Saturday morning would’ve been irrespirable and we’d seen levels of 1000 parts per million more of CO, carbon monoxide.

Q. What type of breathing apparatus would have been required?

A. Certainly I would’ve been looking for the BG4’s, which is the standard breathing apparatus that the New Zealand Mines Rescue use.

Q. How long does a BG4 last?

A. I don't know exactly.  The tanks are filled to a pressure and the Mines Rescue only subsequently, but they work to what’s called a thirds basis, a third for entry in, a third for entry out, sorry, coming out, and a third as reserve.  So it’s based upon usage of the air and that’s different for people’s build, exertion and so on.

Q. As I say, we’ll come back to this with Mines Rescue, but do you know from your own knowledge or from what was talked about at IMT meetings, what a likely scenario was in terms of how long rescue personnel would’ve had at the end of the drift, in other words, inside the mine proper taking into account the need to walk in and walk out with the BG4?

A. Not a great deal of time is, and I know that doesn't answer your question directly.  Trevor’s better placed to answer that than me, but not a great deal of time.

1412

Q. If we turn to Wednesday the 24th, the day of the second explosion.  We heard from Mr Brady that he left the mine site somewhere around 9.30 or 10.00 am that morning, and that the first gas results were available from drillhole 43 before he left.  Does that sound right to you?

A. The first gas results would have been coming in early morning is my understanding.

Q. And he also explained that those early results indicated that there was combustion in the mine or some form of fire in the mine?

A. There certainly had been.  Whether it was continuing I think was still debateable.

Q. I think he explained that it was with the arrival of the results from drillhole 43 that they were able to conclude that there was an additional source of combustion?

A. Certainly there was a doubt at that time, which was sufficient to get in touch with Professor Cliff in Australia and he had a set of the results, and I still have the email that came back from him stating what his interpretation was.

Q. Was the essence of that interpretation was that there was a second source of ignition in the mine?

A. There was possibly a second – sorry not a second - a methane fire between PRDH 43 and the vent shaft.

Q. We heard evidence earlier from Mr Taylor about the CAL scan team who were working at the Slimline shaft that morning.  He described people in the area of the Slimline shaft at the time of the second explosion about 2.37 pm on the Wednesday.  Can you help us with your understanding of what steps were taken to ensure that that team of people were safe in what they were doing?

A. A risk assessment was carried out and reviewed by the team before they went up the mountain along with Steve Bell their manager.  Part of that risk assessment addressed the issue of the pipe being potentially loose and described to take in rope or strops and inspect that and ensure that it was in a safe position, assuming that that was carried out and they believed that it was safe, and the force of the explosion brought that tubing off and that’s an underestimation I believe on everybody’s part.  However, these guys are trained and competent in drilling into gas-filled voids at a mine up north near Stockton and I believe they would not have put themselves in a position of risk.

Q. In paragraphs 14 to 20 of your brief you described your usual routine at the mine, including things like overseeing staff briefings, conducting a pit management meeting, planning, meeting with other managers at the mine, dealing with HR issues and reporting.  They were all part of your usual routine?

A. Yes.

Q. Is it fair to say that those functions coincide largely with the functions of a mine manager?

A. Yes.
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Q. Is it fair to say that apart from the statutory function, which obviously rested with Mr White, you were essentially performing many of the functions of mine manager?

A. Not the functions of a mine manager, but certainly functions of a role that I was aspiring to and in influencing and negotiating with reports to myself and peers then trying to establish systems that I perceive would work into the future, notwithstanding the 19th of November.

Q. On the first day of this phase of the inquiry, we were shown a map of the mine by the police, which shows the last known location of many of the men, that’s document SOE.019.00002. 

WITNESS REFERRED TO SOE.019.00002 – MAP OF LAST KNOWN LOCATION OF MEN

Q. If I could just ask you to look at that document and take as much time as you need and just let us know whether there is any information you would add to this document or if there is anything on there that you know to be inaccurate?

A. I've seen this document before and my view is it’s a good interpretation from all the evidence that’s been given to the police of where people might be.  My only qualification in that would be the length of time between some of the sightings of different people and the actual explosion.  It’s a small mine and, to be fair, people could be in different locations to what’s on the plan.

Q. There is reference in your brief to McConnell Dowell doing some shotfiring on Friday the 19th?

A. Yes.

Q. Can you tell us where that was?

A. In the cyclone bay which, on this plan, almost opposite where number 10 is.  So in the B road, 10’s in the dirty sump, then there’s 8A.

Q. You’ve got a laser pointer there you might be able to help us with.

A. Just there but it’s on the downside of that roadway.  You see the stone and that’s where we were going to install some cyclones which would take the fines out of the water.

Q. Thank you.  One of the steps taken after the explosion on the 19th, was to ring telephones in the mine, as I understand it?

A. Yes.

Q. Do you know what response the telephone system would give if the phone lines had been severed?

A. No I don’t.

Q. Was there ever an exercise to connect a telephone to the system and then cut the wires to see whether that phone line would still ring?

A. No there wasn’t.

Q. I just want to confirm a point of detail here, as I understand it a robot from west Australia encountered Mr Smith’s loader at 1570 metres in the drift, does that sound correct to you?

A. I believe so, yes.

Q. As far as you’re aware, would that be the location of the loader at the time Mr Smith was thrown from it?

A. I think so, yes.

Q. If we put exhibit 14 up on the screen, the map of the mine.

WITNESS REFERRED TO EXHIBIT 14 – MAP OF MINE
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Q. And zoom in on pit bottom south.  There’s reference to, “Tthe clean room,” and it’s indicated with a black line to a box reading, “DAC,” can you just help us with what exactly the clean room was?

A. The clean room was a room for electrical equipment.  You can see it had a seal at each end, which was plastered and I assume sprayed concrete and then plastered on top, had man doors in each end, concreted floor, it had a fan to keep dust and contaminants out, but very much an electrical room.

Q. Can you tell us how big it was, perhaps with reference to how many people could fit in it at the same time?

A. That cut through from, there is a scale on that plan, but I believe it was around 15 to 20 metres long.  It would be five and a half metres wide and perhaps three and a half to four metres high.

Q. Can you give us an estimate of roughly how many people could fit in there at the same time?

A. A whole shift of people could fit in there, even with the electrical equipment that was in there.

Q. When the doors to that clean room were closed was it completely sealed off from the mine atmosphere?

A. I don’t know if it was completely sealed, but only in terms of around pipes or the services that were coming in, I don’t believe that they were finally sealed off in the walls.

Q. You described, I think, a fan going into that room?

A. Yeah.

Q. Was there an independent source of air into the room other than the mine atmosphere?

A. I don’t know.

Q. No compressed airline that you’re aware of?

A. I don’t know, the fan wasn’t there for putting air in, it was to keep contaminants out, so just drawing a small amount of air through will only be ventilating it.

Q. Do you happen to know roughly where the closest compressed airline would be to that room?

A. I’m sure that the compressed airline would run past the end of it.  We were still excavating and laying concrete down in the pit bottom south, in this area, and all those tasks required compressed air.

the commission:  

Q. Is it in stone or coal?

A. I believe it’s in coal.

cross-examination continues:  mr mount

Q. Earlier you talked about the fresh air base at the end of the Slimline and said that you preferred to think of it as a changeover station?

A. Yes.

Q. From your experience at overseas mines can you tell us about what different options there are for places of safety for men underground, and I include in that refuge bays or refuge containers, or whatever other options there might be, can you tell us what you are aware of?

A. I’m aware of changeover stations, fresh air bases and refuges.

Q. Just tell us then what each of those things means to you?

A. A changeover station to me is where you can changeover from your belt-worn self-rescuer to another self-rescuer, which may be of longer duration or the same duration.  Typically in an Australian mine a cache such as that would be in the crib room closest to the work point.  It would then be maybe every subsequent 1000 or 1500 metres based upon calculations or longevity of using that self-rescuer until you arrive out of the mine.  The fresh air base is again a similar area where you may have caches of self-rescuers but also a supply of fresh air.  That’s not as a refuge, which I’ll come to, which were actually assisting the changeover, that if you’ve got a irrespirable atmosphere there the risk in changing from one self-rescuer to another is minimised.  And a proper refuge, there are many on the market purpose built that have independent air supply, maybe food and water supplies, really indicating a long term survival capability albeit there is some debate over whether they should be installed or not, the point being if there’s a huge fire in a mine then you could be trapped in a refuge and not be able to actually get out at all.
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Q. Obviously of those three options you’ve described, available at Pike, there was only the first of those, a changeover station in your terminology?

A. Yes.

questions from COMMISSIONER BELL:  

Q. Mr Ellis, I’ve just got a few questions.  In section 134 of your brief, you talk about the decision was made to initially use the Floxal as an inertisation device.  Do you think the Floxal would ever have had enough flow to actually accomplish what you were trying to achieve there?

A. The Floxal on its own, would not, sir, especially the one that we have got, although part of that decision-making process was to look internationally to see what amount of nitrogen we could generate and there was talk of one that was four times the capacity of the one that we’ve currently got.

Q. How many times has the Department of Labour inspected the mine, this year?  So, after the main events took place, say from January to now, how many times has a DOL inspector inspected the operation?

A. Mr Firmin and Mr Key have been twice since then.

Q. And finally, you mention an expert panel that the receiver has brought on board, can you tell me who the members of that panel are?

A. The lead is Mr Brian Lye, Chris Ellicott is on from a ventilation point of view.  I believe John St George, Mark Smith, environmentally and if I’ve forgotten anybody, then apologies to them.

re-examination:  Ms SHORTALL – nil

witness excused

THE COMMISSION ADDRESSES MR MANDER – NEXT WITNESS

MS MCDONALD CALLS

SUZANNE LESLEY HAINES (SWORN)

Q. Ms Haines, could you tell the Commission your full name?

A. My name is Suzanne Lesley Haines.

Q. And you are a deputy chief executive of the labour group of the Department of Labour?

A. That's correct.
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Q. And can you confirm please that you have completed a brief of your evidence for the Commission and that’s number DOL7770020005 and that’s dated the 15th of July 2011?  Your first brief of evidence?

A. Correct.

Q. And do you confirm that that is a true and correct statement of your evidence?

A. I do.

Q. And you have subsequently prepared a supplementary statement of evidence dated the 19th of September 2011, and do you have a copy of that in front of you?

A. I do.

Q. Could I ask you then please to start reading that brief from paragraph 1?

A. “My full name is Susan Lesley Haines.  I am the deputy chief executive of the labour group of the Department of Labour and I am responsible for the department’s health and safety and employment relations services, including the health and safety and labour inspectorates.  I was appointed to this position effective June 2011, but prior to that I had been acting in the role since 6 February 2010.  I have over 20 years of public service experience, including senior management and advisory roles in the Department of Labour, the Department of Prime Minister and Cabinet and the Treasury.  I have previously filed a statement dated 20 June 2011 for Phase One of the Royal Commission’s hearings and a statement dated 15 July 2011 for Phase Two of the Royal Commission’s hearings.  I make this further statement on behalf of the department in order to reply to issues raised in relation to the department in statements filed on behalf of other participants and to offer some observations in response to the Commission’s request for participants to focus in a forward-looking manner on lessons learnt from the Pike River search and rescue operation.  The department was first informed of the explosion at Pike River Mine on 19th November 2010 at approximately 5.00 pm.  I began phoning departmental personnel and directed those who I thought might be able to assist in the operation to go to the mine.  Mines inspector, Kevin Poynter, was the first to arrive at the mine at approximately 7.30 pm on 19 November.  The department’s role in the search, rescue and recovery operation was in the provision of technical information and advice about mining and safety issues.  My own role was leadership of the department’s activities relating to the incident.  In the search and rescue phase of the operation the department made available two mines inspectors, both of whom had technical expertise in mining, held a first class mine manager’s certificate and were familiar with the mine.  The department’s senior adviser, high hazards, who had extensive mining experience and technical expertise was also called back from leave and made available together with a senior health and safety inspector and a senior manager.  The department’s team maintained a daily presence at the mine site and was available on a 24‑hour basis in Greymouth.  The department provided Dr Geraint Emrys, the department’s chief adviser of health and safety to support police decision-making at national level.  The department’s immigration arm also assisted the operation by facilitating into New Zealand of rescue staff and family members from overseas primarily through the provision of urgent visas or allowing travel without passports.  The department’s personnel who attended the incident did so with the purpose of providing assistance and whatever specialist knowledge and expertise might prove useful in the rescue and recovery operations.  The department is carrying out an investigation into the tragedy pursuant to the Health and Safety in Employment Act 1992.  A decision to prosecute must be made and informations laid by 19 November 2011.  I am responsible for making final decisions as to any prosecution and the investigation report will come to me for final decision-making by the end of October.  Issues have been raised by other participants in relation to the department’s role in the risk assessment process.  The risk assessment structure insofar as risk assessments involve the department is set out in the flowchart PIKE.13117, referred to at paragraph 242 of the statement of Gary Knowles’ brief.”
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Q. You don’t need to read out the brief reference and if you could just keep your voice in front of the microphone we lose you every few minutes.

A. Sorry about that I can hear myself echoing a wee bit.

Q. That’s all right.  “The department…

A. “The department participated in the risk assessment process at the request of police.  In the early stages of the operation this occurred at the mine or in Greymouth where department personnel provided input into the risk assessment process and kept the department’s national office informed.  The input of the department personnel in Wellington was not substantive if the risk assessment had been reviewed in Greymouth.  The department subsequently made available an expert to participate in the police panel of experts in Wellington.  The final approval of risk assessments was given by police.  The evidence of the department’s personnel is that risk assessments were processed as quickly as reasonably possible.  It is clear from the evidence of other participants and from concerns expressed to department personnel at the time, that there was a view that the department delayed the approval of risk assessments.  While there may have been delays in the approval of some risk assessments, there is no evidence that the department was the cause of such delays.  The misperception that delays were caused by the department seems to have resulted, in part, from a misunderstanding of when risk assessments were actually provided to departmental personnel for review.  Once provided to the department all risk assessments were processed promptly.  I am aware that an issue has been raised in relation to the department’s processing of the so‑called, piercing borehole risk assessments, borehole 43.  The department’s role in this risk assessment set out in the witness statements of Sheila McBreen-Kerr and Michael Firmin filed with the Commission was as follows.  The risk assessment was emailed to the department at 9.49 pm on 22 November but it was not clear if the department’s input was being requested by police.  In accordance with the process agreed with police and police were asked to confirm its provenance.  A different version of the risk assessment was then received from police at 4.12 am on 23 November with the comment that it was too technical for police to determine whether it was adequate.  The risk assessment was reviewed and handwritten comments were emailed to police at 8.54 am.  Much of the information in the risk assessment was incomplete.  Hazards were not labelled, some were missing and it was too technical in parts.  Mike Firmin and Johan Booyse attended the mine at 10.30 am to work through the comments on the assessment with the drill team in order to expedite it. At no time did this process cause drilling, which had commenced on 21 November, to be stopped.  The department’s input on the processing of the piercing borehole risk assessment for borehole 43 was sought in the early hours of the same morning as departmental personnel were provided with the risk assessment for the first NZDF robot.  The later risk assessment was emailed to the department at 3.08 am and approved at 5.45 am the same morning.  Sealing and survivability.  The issues of sealing the mine and determination of survivability were closely linked in this operation and the department’s stance in relation to both issues has been raised by other participants.  At an early stage of the operation departmental personnel became concerned at suggestions regarding the possible sealing of the mine within a short time after the initial explosion.  The department maintains the view, shared with a number of other agencies and individuals involved in the operation, that sealing of the mine could not occur while there remained a chance of any person being alive in the mine.  
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A. Department personnel noted at this stage that the department’s normal power to issue a prohibition notice was available should it be necessary to prevent any action that might result in serious harm to any person.  The department was aware that a number of individuals held firm views that it was very unlikely that there were any survivors but it was very difficult on the limited data available at the time to accurately determine conditions within all parts of the mine so as to reach any decision as to survivability with reliable evidence.  Although various views as to survivability may have been held there were no formal decisions about the survival of the men until after the second explosion had occurred on 24 November.  With the benefits of hindsight the formal process of assessing survivability could have commenced earlier.  Having said that, in view of the various opinions held as to the potential for survival, the serious implications of a decision that there were no survivors, and the very limited data available as to conditions in all parts of the mine, I consider it unlikely that a formal decision that there were no survivors could’ve been made earlier.  Lead agency.  My observation is that the police as lead agency very quickly put in place an effective logistical support operation which utilised relationships with other agencies, such as the Ministry of Foreign Affairs and Trade and Customs, and very quickly sourced most needed equipment and material.  Looking forward.  I believe that the ideal lead agency in a rescue and recovery operation must have independence, no conflict of interest, the proven ability to lead the development and execution of an appropriate strategy using all available expertise and the infrastructure and resources to sustain an operation of this nature 24/7 and over time, ideally that agency would also have industry knowledge.  In a small country with a small mining industry there is no organisation which meets all the above characteristics.  The department considers that police are best placed to lead any future similar operation due to their expertise and experience in dealing with multi-agency responses and in managing major logistical exercises.  Wherever the lead role resides there is real scope for industry and experts such as the Mines Rescue Service to contribute to operational leadership.  Emergency planning should assign key roles to them in preparedness for any future operations of this nature.  The department would be willing to actively support future operations where it has specialist expertise and is requested to do so by the lead agency, and in fulfilling any such role would anticipate remaining and titled to exercise its normal statutory powers and duties to intervene where necessary to prevent serious harm.  Organisational structure.  In emergencies of the magnitude of the Pike River Search and Rescue Operation it is important to have the key decisions being made in an environment that lends itself to objective consideration unaffected by emotion and pressure.  In my opinion this requires more than one level of decision-making for critical decisions.  In future the desired outcome of objective decision-making could possibly be achieved with two levels rather than three.  I’ve heard the oral evidence of Assistance Commissioner Grant Nicholls and agree with his suggestion that a good deal more decision-making could occur on site with the ability to seek higher level input or approval for key decisions.  I also agree with his observation that the incident management team should be limited in size to six to eight individuals.  Strategic planning.  I agree with comments from other parties that formal planning around a scenario of recovery could’ve commenced earlier.  My observation is that there were many individuals and groups doing parallel thinking.  In future, channelling that thinking into formal planning to support strategies which might be required in the future would assist in reducing time delays and optimise the input of participating agencies.  It became evident in the course of the operation that there was confusion about the roles of the different participating agencies and individuals.  The role of the department was not effectively communicated to all relevant parties and the use of such language as approvals or signoff had the potential to confuse.  
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A. Various other agencies and individuals described the department’s role in different ways at different times and that also hindered understanding of its role.  To ensure better preparedness in the future, the department considers there should be clear and defined roles be played by Government agencies, Mines Rescue, mining operators and independent experts and a clearer process for engaging such agencies and entities in responding to a particular event.”

THE COMMISSION ADDRESSES COUNSEL – APPLICATONS FOR LEAVE TO CROSS-EXAMINE – ALL GRANTED
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cross-examination:  MR FORSEY

Q. Ms Haines, you've given evidence that you were the head of the response to this tragic event for the Department of Labour and that you first became aware on the 19th of November.  I'll put that again.  You've given evidence that you were the head of the Department of Labour response to the tragedy and that you first became aware of it on the 19th of November, is that correct? 

A. Correct.
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Q. Upon being advised of the tragedy at the mine, did you seek a briefing from the Department of Labour Mines Inspectors, who you indicate in paragraph 6 of your supplementary brief, were familiar with the mine?

A. My first action was to endeavour to get departmental personnel who had knowledge of the mine and mining expertise to the site to assist where they could.  So my first action was to ring Kevin Poynter and to get hold of Mike Firmin also and get them to the mine and to supplement that with getting Mr Booyse from Wellington, cancelling his leave, getting him to the mine also.  

Q. Did you obtain a specific briefing from those inspectors and the hazards expert that you’ve just mentioned on the specific characteristics of the Pike Mine?

A. No, not at that point.  

Q. When you say, “Not at that point,” did you ever obtain a briefing specifically from them on the layout of the mine, the characteristics of the fresh air base, the available means to the miners to self-escape, those types of characteristics?

A. No I didn't, I think I need to just clarify my role in the situation which was to manage the resources, I'm not a technical person, I don’t have technical expertise in mining.  That information was transferred around amongst the group of people who I mentioned earlier, who did have the expertise to use it.

Q. But in terms of the input that you had into the higher-levelled meetings, if I can put it that way?

A. Yes.

Q. In Wellington that you attended with the Department of Prime Minister and Cabinet and other agencies.

A. Yes.

Q. At that stage I take your answer to mean that you did not have a briefing in terms of the characteristics of the mine from the Department of Labour’s perspective?

A. If you mean, sir, whether I had a detailed plan of the mine, et cetera, et cetera, no I didn't.  I did have information about the mine.  No I didn't have that information.  I perhaps should clarify that the meetings convened by the Department of Prime Minister and Cabinet were not of a technical nature.

Q. When you say that, “They were not of a technical nature,” they nevertheless involved a review of the contribution that various agencies were making and an assessment of the scope of the disaster didn't they?

A. Their main purpose was, in fact, to keep the politicians informed as they needed to be and also to make sure that all agencies involved were aware of what each other were doing and that we were working in a co‑ordinated way, so for example, with the Ministry of Social Development, with other parts of our department around immigration, offers of assistance which were coming into the Ministry of Foreign Affairs, et cetera, et cetera, rather than technical discussions about the mine.

Q. Were you briefed on the portal video of the initial explosion after it was viewed by Inspector Kevin Poynter, on the 20th of November.  I have a reference here it’s DOL7770020005/09, sorry, I'm not responsible for that alpha-numeric sequence.

A. I'm just trying to recollect.  No, I certainly wasn’t on the evening of the 19th.  I became aware of that video, I think, the following day and I did view it at some point at Police Headquarters.

Q. Do you remember when you viewed the video at Police Headquarters?

A. Yeah, I couldn't be dead certain on that, it may have been on the Sunday.

Q. Were you here for the evidence of Assistant Commissioner Nicholls?

A. Yes I was.

Q. Because it’s his evidence that he wasn’t aware of the portal video until quite sometime later in the week.

A. So, yeah, it may be later.

Q. Thank you.  Did the Department of Labour undertake any independent assessment of survivability at the mine?

A. No, the Department of Labour posed the question to the experts at the mine about whether there were likely to have been survivors at the mine.

Q. Sorry, that wasn’t the question.  The question was, did the department undertake any independent assessment of survivability?

A. No.

1502
Q. Did any briefing you receive or advice you received from the feedback from the, we use the police terminology the forward command base, record the possibility or probability of a fire burning underground?

A. Can you ask the question again please?

Q. Did any briefing you received from the forward control base record the possibility or probability of a fire burning underground?

A. Just to clarify, I didn’t receive any briefings from the forward command base, which was run by police.  I did, was in regular contact with our mining inspectors and other inspectors who were at the mine and we regularly had telephone catch-ups, but actually in the first couple of days that was very difficult off the hill because there was very limited communication.

Q. So you do not recall a specific briefing recording the advice that the inspectors were receiving about the possibility or probability of a fire at the site?

A. I don't recall seeing such a document, but I do recall discussions around gas readings which were, you know, was continuous process of gas readings and the assessment of some parties that they indicated heating/fire, and that there was considerable debate and uncertainty around those readings at that time.

Q. Were you aware of the significant risk of subsequent explosions more damaging than the initial explosion?

A. Yes.  Was I personally aware of that risk?

Q. Yes, was that risk made known to you?

A. Yes, the risk of the atmosphere being explosive and the risk of explosion, yes, was definitely made known to me.

Q. And when was that made known to you?

A. I can’t recall, certainly not on – what I can say, it wasn’t on the first evening, but I can’t recall.  There was ongoing discussion around that over the next two or three days.

Q. Did you participate in a discussion which preceded the Department of Labour inspectors’ onsite advising the incident management team meeting on the Sunday that the Department of Labour position was that sealing would not be an option while there was a greater than 0% chance of life?

A. Sorry, can you just ask the first part of your question again?

Q. Were you involved in any discussion prior to the advice by Department of Labour inspectors to the incident management team on the 20th of November?

A. Yes, I was in discussion with my regional manager, Sheila McBreen‑Kerr who was based in Greymouth and I understood that she then had a discussion with the inspectors who were up at the mine back in Greymouth, et cetera, so I wasn’t directly involved in discussions with the inspectors.

Q. What was your understanding of the impact of advice that sealing should not be considered as an option on what would occur at the forward control base in terms of a parallel planning process?

A. I think that the position that we put to the experts at the mine that we advocated was that nobody should take action which was going to reduce the chances of someone surviving who had already survived the November 19 explosion, and that if sealing was going to reduce that possibility that somebody was still alive, would remain alive, then that wasn’t something that we were willing to support.

Q. Had the Department of Labour to your knowledge undertaken an independent assessment of survivability at the time that information was conveyed to the IMT?

A. No, it hadn’t, but what I can say is that our inspectors were certainly aware that there were a variety of views held by experts at the mine, and experts at the mine were not able to conclude that it was certain that everybody had been killed in the explosion, so the probability – the possibility, I think we, also our inspectors felt that it was likely that people had been killed, but whilst the possibility that people were alive remained our position was that no action should be taken which would prevent them from continuing to survive at that point.
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Q. Was it made known to you that the Department of Labour having conveyed that view had the effect, at least insofar as the statutory mine manager Mr White and Mines Rescue Service were concerned, of effectively meaning that sealing was not an option that should be considered?

A. Well I’ve just heard the evidence of Mr Ellis who clearly supported the position that the department advocated –

Q. If I can just stop you there, I’m referring to the statutory mine manager 
Mr White, you may not have been here for his evidence?

A. Mr White, I wasn’t.

Q. I’ll refer you to paragraph 119 of his brief, WHI001.  He says in his second sentence, “Although this action was discussed it was never implemented or properly assessed for risk as it was made clear to us by the Department of Labour that any type of sealing was not an option?”

A. Well that’s Mr White’s evidence.  I think that our position was that at that point in time movements towards sealing the mine were not appropriate.  I don’t think we precluded the idea that at some point in the future, should it become apparent that nobody was alive, that sealing would not be an appropriate option.  And I think our inspector David Bellett’s evidence shows there was discussion at some point with people at the mine, including Mines Rescue staff, around partial sealing.  And I read in his evidence that there was a discussion which, the end point of the discussion was that there was going to be further progress in progressing the plan around partial sealing, which never seemed to be taken any further.  So I think just to make it clear, our position was that sealing at that point in time was not an appropriate course of action.

Q. Just to pick up on that point, you noted, I think in your last answer, that that was not to say it wouldn’t change at some point in the future.  If I could please take you to DOL.777.002.0002-09/1, which is an email which you were copied in on from Sheila McBreen-Kerr at 1.31 am on the 23rd of November 2010.  The passage that I’m looking at is the third paragraph from the bottom, if that could be highlighted please.  Beginning, “The news from the actual mine,” so that was advice from your Greymouth station senior personnel, “That there was damage to the system along the line, this would mean that air was NOT getting to the clear air area where miners might be.  This means that the chances for survival went down considerably.”  So that was the advice that you were receiving on the 23rd of November.  Did you at that stage ask the mines inspectors to give you their opinion on whether that altered the position that the department had previously advised those present at the mine?

A. I’m aware of that email and I remember the situation.  I mean, this is on Tuesday the 23rd, this is several days after the explosion and by then I think it’s fair to say, certainly my impression that our inspectors and many other people at the mine evidenced that I, well the impression I got from them was that by then the chances of people having survived were looking pretty jolly slim.  Yeah, so it was getting to the point where it seemed to us that a formal process around survivability needed to be executed so that decisions could move on, and I think the following day in Geraint Emrys’ material in his brief he notes that the question of survivability was instigated by the police at national headquarters and Dr Geraint Emrys our chief adviser, health and safety was party to those discussions and also suggested that a framework be developed in which that decision could be made.
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Q. I'll be taking you to the New Zealand Fire Service transcript of that first meeting in a moment.  One other thing I wanted to take you to from the perspective of the Mines Rescue Service was that in their evidence, and this is on the 24th of November, after the second explosion.

A. Can I have the evidence please sir?

Q. Its paragraph 197 of MRS0030, which is the Mines Rescue Service institutional brief.  This is recording a discussion at 8.00 pm that evening with Johan Booyse and Mike Firmin regarding the need to seal the mine.  It records -

A. Sorry which paragraph sir?

Q. Paragraph 197, second from the top?  So this is after the second explosion.  “MRS discussed with Johan Booyse and Mike Firmin from DOL the need to seal the mine immediately as the focus now changed from a rescue operation to inertisation of the mine and recovery of the bodies.  No decision was made by DOL nor was permission given to MRS to start the process of sealing.”  Was that conversation reported to you?

A. I don't recall it being reported to me sir.  I do note that the police were the decision-makers in this operation.  So the decision to move from rescue to recovery was their decision, advised by others.

Q. The context of this conversation though is that the Department of Labour was the organisation which conveyed the prohibition on sealing to Mines Rescue Service.  So my question to you is, was that conversation or others like it which are in evidence over the following day, which is Thursday the 25th of November, were they reported to you?

A. No they weren’t sir.

Q. I'm going to move to a separate topic, which is the statutory basis for the Department of Labour adopting a formal position in respect of the review and approval of risk assessments.  So it’s a matter that you touched on in your supplementary brief as perhaps being something where there was a bit of confusion by those at the site, primarily the police as the lead agency over the department’s role?

A. Mhm.

Q. And the proposition here, it’s recorded in the CIMS model, but perhaps encapsulated best in paragraph 37 of Mr Mike Hall’s evidence from the fire service, is the decision-making arrangements should be clear among the participants so the incident can be managed effectively.  Would you agree with that as a basic proposition?

A. I do agree with that sir.
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Q. In paragraph 17 of your brief of evidence, by that I refer to your first brief, you note that the prohibition role, which relay which concerns the ability of the Department of Labour to issue prohibition notices, was translated as approval and perhaps if we can have some examples of that.  In SOE.014.00118/22 which is the police sequence of events documents.

WITNESS REFERRED TO SOE.014.00118/22 – POLICE SEQUENCE OF EVENTS DOCUMENTS 
Q. At 1845 hours on the 20th of November, the note there records information that a rescue attempt is on hold.  “There is a deterioration of conditions potential for fire and the mines inspector has ultimate responsibility for authorising any plan.”  Were you aware, at that time, that that was the view that the police, as the lead agency, were taking of the role of mines inspectors?

A. No sir, and I think that the police, what seems to come through the evidence that’s been put in front of the Commission, is that at different levels the police had a different understanding, or different levels of understanding about our role.  We were really careful to make our role really clear with the assistant commissioner who was responsible for the operation but I do note that in places our role wasn’t that clear at the frontline.  I don’t think our mines inspectors, at any point, would’ve said that they were responsible for authorising any plan, our mines inspectors at the mine, if they’d been asked that question.

Q. So you consider that that was an assumption on the part of the police?

A. Yes, I do.

Q. If we could go please to the brief of Assistant Commissioner Nicholls, which is POLICE.BRF.299/23.

Q. WITNESS REFERRED TO POLICE.BRF.299/23 - BRIEF OF ASSISTANT COMMISSIONER NICHOLLS
Q. At paragraph 70, sorry it is paragraph 79.  Inspector Prins is advising Assistant Commissioner Nicholls that, “The Department of Labour Mines Inspector will determine whether they go in or not.  If they go in it will be as far as the vehicle and will be coming out again.”  Is that another example of, perhaps, a misunderstanding of the department’s role?

A. When was that sir?

Q. That was on the 20th of November.

A. Yeah, I think it’s fair to say, sir, that at that stage it was before formal risk assessment processes and the police decision-making structure was properly embedded.  So, yeah, that’s another example.  I just would like to say though that at the bottom there it was very clear that, “Department of Labour approval will be required for any entry into the mine to occur.”  We were very conscious of our statutory powers to prohibit any action which basically is likely to result in serious harm to any people, to any person and entry into the mine in unsafe conditions would’ve been one of those things, so in that sense the inspector may well have noted that we did hold that residual power, I think it was described in the Court earlier this week or last week as a power of veto which may have applied in this situation.
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Q. That power that you’re describing though is the department being satisfied that the relevant criteria applied when he proposed action.

A. Correct.

Q. Not to authorisation of it, and that I think is the distinction which you draw in your own evidence and it’s certainly the view shared by Sheila McBreen-Kerr in her evidence and it’s at paragraph 57 of her evidence, to speed things up, I’ll just read it out.  “There were occasions where individual police staff thought that we were the decision-makers and that the police had to send risk assessments to us.  We requested that the agreed and documented process be available to every shift as personnel changed to clarify this.”

A. Yep.

Q. And it’s also in Ms McBreen-Kerr’s evidence at paragraph 13, which is at an early stage in the operation, and again in the interests of time, I’ll read it to you.  If there are any issues I’m happy to put it up on the board.  “As the Department of Labour doesn’t have a statutory role in the emergency phase of an incident such as this, I told them, them being Dave Bellett and Mr Kevin Poynter, that they were there to offer any support or advice they could to assist the rescuers and specifically they weren’t there to approve matters.”

A. Correct.

Q. So, in hindsight do you think that there was delay and confusion caused by misapprehension on the part of the lead agency over precisely what the department was doing?

A. Do I think there was – sorry, you asked me two questions then?  The first one – the second one was about delay, the first one was around were there delays as a result of –

Q. Well, perhaps I know that your evidence has specifically addressed the issue of delay and I don’t propose to take you to any chronological cataloguing of delays with specific risk assessments.  My interest is more in the decision-making process and whether, as seems to be the case from its evidence, the department considered that there was confusion on the part of the police as the lead agency over exactly what the department could or could not approve.  Would you agree that there was confusion?

A. I think there was confusion.  I think the confusion was actually wider than police and I think an example with borehole 43 was where the risk assessment for the piercing, the piercing borehole risk was sent directly to us from people at the mine but not via police, so that suggested that there was a misunderstanding there as well.  I think as Sheila McBreen‑Kerr’s evidence shows, where we became aware of misunderstandings, we did take proactive action to try and communicate things and correct them.

Q. Just to clarify the risk assessment process, in your supplementary brief, paragraph 12, you refer to document PIKE.13117, if we could please have that document?

WITNESS REFERRED TO PIKE.13117
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Q. And at page 19 of that document which is a police document?

A. Just to save me time sir, can you point to whereabouts in the brief it’s referred to in my brief?

Q. At paragraph 12 in your brief you refer to this as the risk analysis model that was undertaken at the Pike mine.  Now this is a document that was generated according to the information provided by the police on summation in December so it post-dates the event.  I'm now going to refer you to the risk analysis model which is actually in the Department of Labour’s own evidence, which is at DOL7770020002-08/3.  This is an exhibit to the brief of evidence of Sheila McBreen-Kerr.  Do you recognise that document?

WITNESS REFERRED TO DOL7770020002-08/3

A. I do.

Q. Is that more like it?  is that the risk assessment model that you had in fact drafted and that Sheila McBreen-Kerr refers to in her evidence?

A. That is correct.

Q. So not the document that’s in the police brief?

A. Yes that is the document that I'm referring to in terms of it.  I think just to clarify for people, in the early stages of the, after the disaster, the department did most of its work either at the mine by contributing to preparation of proposals et cetera, that’s where our inspectors were, or in Greymouth.  And in Greymouth we contributed to risk assessments in the way that is shown on the chart shown by Sheila McBreen-Kerr, and Sheila put that together to provide clarity to the police in Greymouth and to people working at the mine in order that the process would work effectively.

Q. So this model provides for, in the top left-hand corner, the generation of risk assessment and it’s the evidence of the department that at least to a certain extent the inspectors provided advice and assistance and in fact participated in some of the risk assessments on site?

A. Yeah, and in preparation of proposals.

Q. They then go to the police command centre?

A. Yes.

Q. They then go to Department of Labour separate offsite review of risk assessment?

A. Yes, which was conducted in Greymouth.

Q. That then is copied to the police or goes via the police and then copied to the Department of Labour national office?

A. Mmm.
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Q. I think it actually in practice went to the Police National Office and was then sent to the Department of Labour National Office, but I might have that wrong, the diagram has it the other way.  But in any event, you have an additional band of approval processes and then Police National Office gives final approval?

A. Correct.  And in fact it was sent to me at national office or Geraint at the same time as it was sent to police national approval.  So as I said in my brief, my supplementary brief in paragraph 13, the input of the departmental personnel in Wellington was not substantive if the risk assessment had been reviewed in Greymouth.  I was conscious sir that decision-making was being made at head office by the assistant commissioner of police and was wanting to make sure that our views of the risks were conveyed directly to him as decision-maker.  That material was generated at that stage of the process, the material was generated in Greymouth.

Q. And again a lot of our assessments are here with the benefit of hindsight, but do you consider that that model of communication of advice in a dynamic situation is an effective model for communications?

A. I’ve heard that raised as evidence by other witnesses sir and I just would like to reflect that at no stage did the idea of static versus dynamic risk assessments, that didn’t get raised with anyone in the department that I’m aware of.

Q. Sorry, I wasn’t restricting my observation of dynamic to risk assessments per se, but rather reflecting the fact that this was a dynamic situation.  So you have a communication model which doesn’t have any, as far as I can see, direct arrows going back to the formulating parties, if I can call it that.  You will have heard the evidence of Mr Devlin that the preferred practice in New South Wales is for review matters to be dealt with by way of a telephone discussion in the interests of expediency?

A. Yes sir, and I think there’s evidence both from the police and from ourselves that in many cases that’s exactly what we did.  So I think it was borehole 43 where we sent people up to the mine to discuss the concerns we had about the risk assessment.  And there’s other examples that I recall being given by police where there were discussions directly with those at the mine in relation to risk assessments and things that needed to be done differently.

Q. It did though become clear to the department that the risk review process wasn’t working effectively didn’t it?

A. When do you refer to sir?
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Q. Well, Dr Emrys in his evidence on the 24th of November says that, “The department’s head office was better equipped to receive urgent request to provide expert advice than our team in Greymouth.”  And it reference DOL777000200001, again, sorry for the obscene alpha-numeric references.

A. Yep.

Q. “Refers to logistical difficulties in getting them,” by, “Them,” he's referring to Greymouth, “To provide expert input on short notice.”  Dr Emrys also at paragraph 24 of his brief of evidence says that, “It became clear that the review process was not working effectively.  There were not sufficient staff to operate on a shift basis,” and the reference for that is DOL77700200001/7.

Ms mcdonald addresses the Commission 

cross-examination continues:  mr forsey

Q. That observation’s made on Friday the 26th.

A. Yes I recall that sir and I recall those conversations and we did make, I think, what was happening by the end of a week, was that we had a very small number of staff and we didn't really have the capacity to run shifts, we didn't have enough people.  Communications between Greymouth and the mine were a problem and we did move to a new process, pretty well, from then on where shortly after that we withdrew our inspectors from the mine and we participated in risk assessments directly in Wellington.  I'd have to say, at that point as well, by that time we were beyond a rescue scenario.

Commission adjourns:
3.33 pm

commission resumes:
3.49 PM

cross-examination continues:  MR FORSEY

Q. If I could just return briefly, Ms Haines, to the issue of the prohibition notice, reflecting on it in the context of the work that the department was doing in its review of risk assessments.  You advised in your evidence that the reason for issuing a prohibition notice is to avoid the possibility of harm to survivors in the mine.  That's correct isn’t it?

A. Could I just clarify?  At no point did the department issue a prohibition notice.  When we were thinking about our powers around prohibition we had two groups in mind.  First was any possible survivors in the mind and the second was the health and safety of those people involved in the rescue and recovery effort.

Q. You have given evidence that the department did not conduct an independent assessment of survivability?

A. Correct.

Q. So in terms of the first category of persons to which you refer, how was it that the department would purport to issue a prohibition notice when it hadn't carried out that exercise?

A. I guess, well that’s a good question sir.  I think that the way we approached that was to ask the question of all the experts involved around the possibilities of survival and if there were serious differences of view based on evidence about that possibility, then our inspectors and our other experts would have had to make that judgement.  In fact, we never did have to make that judgement sir.

Q. The significance of the prohibition notice, though, is that it was advised as a sanction or veto to the police wasn't it?

A. Sir, we advised that we reserved that right.

Q. And you were here –

A. They were aware that we had that power of veto, which – the way we conducted ourselves was to involve ourselves in the preparation of plans, et cetera and we didn't - we wanted to avoid ever having to do that sir and that’s what we effectively did.
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Q. The issue that we have here and the reason I am exploring it now is because it is relevant to the sense of confusion and the sense of lack of clarity over roles.  You were here for the evidence of Assistant Commissioner Nicholls and he said that he was aware of the department’s power to issue a prohibition notice, and that it was a factor in the police decision-making?

A. I don’t recall him saying that sir, but I’m not surprised that he said that.

Q. And yet can you see that if we accept that his evidence is correct, we have no reason to doubt it, that the police were taking into account the exercise by the Department of Labour of a statutory function and you have advised that the Department of Labour did no independent assessment in terms of how it would exercise that function or not?

A. Sir, what I’m saying to you is that the Department of Labour did not exercise its statutory function.

Q. No, but the threat was made, wasn’t it?

A. Sir, I don't think I’d call it a threat.

Q. Sorry, sorry, the capacity was conveyed, wasn’t it?

A. Absolutely and I, yeah, I note that, and I guess we saw that as a duty, it wasn’t just a power but a duty on us.

Q. Now we dealt briefly with the department’s position on the risk assessment structure, just to put that into context, if I could refer please to SOE.014.00118/33, which is the 22nd of November at 11 o'clock, it’s the police incident log.

WITNESS REFERRED TO SOE.014.00118/33

Q. The paragraph beginning “Officials from Department of Labour”, which is under the heading “Co-ordinated emergency response,” if that could please be highlighted?  So you’ll see there that the police are recording that, “The Department of Labour indicates the occupational safety and health roles are providing operational advice to the frontline as opposed to being involved in the auditing of quality assurance.”

A. Yes, sir.

Q. Is that description by the police of the department’s role accurate as far as you’re concerned?

A. Sir, it was written by police.

Q. Yes?

A. Yes, it’s –

Q. They are the lead agency and they are describing the role that they see the department is fulfilling in this emergency response?

A. Yes, sir.  How I read that is that the – and I mean I’m not, I wasn’t the writer, is that the department’s inspectors, the frontline occupational safety and health roles are providing operational advice to the frontline.  I appreciate that that’s not what the words that have been chosen in this case.
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Q. No, so would you accept that that is again perhaps an example of confusion on the part of a lead agency over how exactly the department fitted into its roles?

A. Yes I would sir.  I don't know what was in the mind of the policeman who wrote it, but...

Q. Turning to the related matter of specific expertise, there was no mining expertise to the Department of Labour national head office was there?

A. Sir, the person who provided most national head office input in the later stages of the process was Dr Geraint Emrys who was our chief adviser, health and safety.  As our chief adviser, health and safety he had access to the expertise of advisers and inspectors.

Q. But you'll recall that his evidence is that he became involved in the police panel of experts on the morning of the 24th of November didn't he?

A. Yes sir and was involved in some earlier discussions around how the decision-making would work.

Q. So prior to that point where he’s involved in the police panel of experts, in putting to one side the mines inspectors and the high hazard inspector who were operating at the forward command base?

A. And in Greymouth sir.

Q. At the national head office level there was no mining experience directly available to the Department of Labour was there?

A. That's correct sir, except as I note Geraint had access to the people in the group.

Q. That isn’t the question.  I've clarified that we have Dr Emrys participating in the panel from the morning of the 24th.  The evidence is that the Department of Labour is participating in the risk assessment process prior to that date because the process is being described and explained by the police and documents are being generated to put it into a diagrammatic form on the 23rd of November, discussions being held on the 22nd of November.  At those times there was no mining expertise available to the Department of Labour national head office was there?

A. Sir, I'm confused by your question.  Shall I just restate my position which was that Dr Geraint Emrys, who is an expert himself in health and safety but not in mining –

Q. I'm not asking you about health and safety.

A. – had access to the department’s mining staff if he needed them. 
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Q. I’m not talking about access to the department’s mining staff, I’m asking you to confirm that with the personnel available at the Department of Labour National Head Office there was no person at that level with mining expertise?

the commission addresses mr forsey – QUESTION ALREADY BEEN ANSWERED

cross-examination continues:  mr forsey

Q. The same is also true in terms of having no gas analysis expertise isn’t it?

A. Correct sir.

Q. If we look at police brief, BRF.29/17, which is the brief of Assistant Commissioner Nicholls, that records at paragraph 54 that the Department of Labour is tasked to quality assure gas analysis, and it notes that the Police National Headquarters event log records, “Advised recommended Department of Labour gas exposure support person to scene to provide independent assessment of gas analysis.”  Were you aware of that tasking by the police to the Department of Labour?

A. No sir.  I can’t really comment on it other than, I think, yeah, perhaps it was a question you should’ve asked Jim.

Q. Does it surprise you that the police were seeking specifically a department, I’m looking at the part in quotes, “Department of Labour gas exposure support person?”

A. Does it surprise me that they were asking us for that?

Q. Yes.

A. No sir.  But, just having said that, I don’t actually think that the Department of Labour are experts in gas analysis.

Q. Why would the police think that they were?

A. You’d have to ask them that question sir.

Q. In paragraph 95 of the same brief please, so that’s page 27, Assistant Commissioner Nicholls records having a conversation with you at approximately 7.30 pm, this is on the 20th of November, if we could please highlight paragraph 95.  I don’t propose to read it out but do you accept that that is an accurate of the conversation?
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A. Yes, I do, sir, the context was Assistant Commissioner Nicholls asking the department whether expert advice from Australia which was, my surmise is that that was being offered, there was lots of offers of assistance that came from all around the globe, in fact, to police, whether that would be welcome and our response and I was relying on Dr Geraint Emrys around this, was yes.

Q. So that is expert advice from Australia to assist the Department of Labour?

A. No sir.

Q. In interpreting sampling results?

A. No sir.

Q. But that’s what that says.  “She confirmed that the Department of Labour would welcome expert advice from Australia, particularly for interpretation of sampling results.”

A. The question that, just to put the context in here, I do remember this conversation, it was on Saturday evening wasn’t it, on Saturday the 20th at the time?

Q. Yes.

A. The question was posed to the Department of Labour with the police asking, “Well, will the expert advice from Australia around gas in sampling be useful for them as decision-makers,” we weren't looking for advisors to the Department of Labour, just to clarify that point.

WITNESS REFERRED TO NZFS0016/58 – BRIEF OF EVIDENCE OF JIM STUART-BLACK – PARAGRAPH 49
Q. He refers there, and this is again on the 20th of November, 20 minutes after his conversation with you to having a discussion with Assistant Commissioner Nicholls, “Who told me that the Department of Labour needed advice in the areas of atmospheric monitoring, ventilation, gas analysis and fires underground.”  Are you saying that that’s not correct?

A. Sir, my recollection was that the conversation was around, would decision-making be enhanced by having access to expert advice, would the police decision-making be enhanced by having access to expert advice around atmospheric monitoring, ventilation, gas analysis, et cetera.
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Q. But according to Mr Stuart-Black’s evidence, the assistant commissioner is saying that that expert assistance is required to assist the Department of Labour, not the police?

A. Yes sir.  That’s not my understanding.

Q. Were you aware that as at the 20th of November at the forward command base there were in fact two gas chromatographs in operation on site, one being operated by SIMTARS and that parallel gas samples were being processed?

A. I was certainly aware that gas sampling began early and that samples were being flown off the mountain and down to Rapahoe.  I can't tell you exactly when I became aware of SIMTARS being on the site. 

Q. Did your mines inspectors brief you as to the level of expertise of the parties that were available at the forward command base?

A. Not directly sir.

Q. So at the time you were discussing with Assistant Commissioner Nicholls, you did not have any information from the department as to the expertise already present on site?

A. I don't recall so, sir.

Q. Would you accept that this is another example of perhaps confusion as to capabilities among the agencies involved?

A. Sir, I think I say in my supplementary brief that with the evidence in front of me now, it’s clear that a lot more of the decision-making could have been done onsite and that there was a lot of expertise onsite, yeah, and I think that’s a lesson for us for the future.

Q. And again, and thank you for that.  Again, with the benefit of hindsight, if the Department of Labour was to be invited to provide expertise in an area that it did not have as an in-house capacity, would it make its position clear to the requesting agency that another source would need to be found for that?

A. Yes sir.  I think that’s no different from the practice that we had at the time.  We didn't offer advice that we didn't know or we didn't offer expertise that we didn't have, sir.

Q. Now just moving to the time period after the second explosion.  You've mentioned that the position of the Department of Labour changed after the second explosion in terms of the risk assessment process because of the shift from a rescue to a recovery operation, and indeed in your evidence you say that by the end of that week it had moved to a higher level process involving Dr Emrys?

A. Correct, sir.

Q. Have you read the brief of Dr Emrys in respect of paragraph 21 of his brief, and I'll give you the document reference, DOL77700200001/6?

WITNESS REFERRED TO DOL77700200001/6

Q. In that paragraph, and I acknowledge that he’s speaking about the inadequacy of risk assessment documents sent through.  He makes the observation, “No reason was identified for the apparent urgency of re‑entry.”  

A. Yes sir, I recall this.
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Q. Why do you think that the department’s representative at Police National Headquarters would be unaware of the need for urgency in dealing with matters in relation to the situation at the mine?

A. Sir, the context for – I didn’t write this obviously, this is Geraint’s observation.  The context was that earlier that afternoon we had been informed from Greymouth that there was a plan to put Mines Rescue staff into the mine.  That was coming to us and required urgent attention because there was going to be a window of opportunity, sir, and so, in fact when that risk assessment and proposal arrived, it was, I think, almost completely silent on issues to do with the atmosphere at the time and subsequent to that there was, of course, the second explosion and I think what Geraint is doing here is just providing feedback back to Grant Nicholls as controller of the operation on the risk assessment documents, really in case there were, you know, for future, for lessons for the future, for the preparation of documents for the future.  I don’t think that in any way it says that the department didn’t appreciate the need for timeliness around any re-entry, should it be feasible.

Q. Did the department consider that following the second explosion and the shifting of the response from rescue to recovery, urgency was still required in terms of other steps to be taken at the mine?

A. Yes, sir.

Q. What steps did you, as the leader of the Department of Labour operation put in place to expedite steps to control or to assist the police as the lead agency in appreciating the urgency of the need for steps to control the mine atmosphere?

A. Sir, I think that our endeavour always was to support the police in their decision-making.  By this time of the operation we were operating with one level of risk assessment advice from the department in consult with the fire service et cetera, as Jim Stuart-Black explained in his evidence, and so we were operating in a timely fashion so that we could add value around risks and make sure they were managed and help provide advice to the police on that without delaying things.  I’m not sure that there was really any difference in our approach, sir.

Q. Did you seek a briefing or report from your mines inspectors as to their expert view of the failure to urgently take steps to seal or inertise the mine from the 24th of November?

A. Us, no, I didn’t, sir.

Q. Just one final question, the Department of Labour was aware as of the morning of the 24th of November that there were indications that there would be a Commission of Inquiry, wasn’t it?

A. Sir, I don’t recall the exact date.  It was about that time.

Q. If we could please refer to NZFS0010/29, which is the Fire Service Operation Pike Incident Log, and this is a transcript that occurs elsewhere, but the fire service have helpfully included it in the body of their operation log?

WITNESS REFERRED TO NZFS0010/29

Q. The – in fact to get the full quote, perhaps if we could please refer to page 28 as well, GE at the bottom of page 28, refers to Geraint Emrys

A. Yes, so this is a record of a discussion on Friday morning the 24th of November, is that correct?

Q. This is the morning of Wednesday the 24th of November –

A. Wednesday the 24th.

Q. And I’m happy to take you to the index page, but this is the police expert group first meeting minute.  There’s reference there to Grant Nicholls and to Jim Stuart-Black.  They all have abbreviated names.  So, GE is Geraint Emrys.

A. I wasn’t at this meeting, sir.
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Q. If you could just read the bottom line on page 28, and the top paragraph on page 29, and I’ll just read out the second sentence.  “All indications are that there will be a Commission of Inquiry and indicates a high level of investigative rigor.”

A. Yes sir. 

Q. Do you think it’s fair to say that that indicated that the department had a significant focus as at the time of this advice on its investigative role?

A. Sir, we most certainly had a very big focus on our investigative role.  It’s the biggest investigation we’ve ever undertaken.  It’s the most major industrial accident that’s happened for nearly a 100 years.  We most certainly had that, it’s the biggest team we’ve ever assembled, it’s a major exercise for the department and I beg to submit that regardless of whether there was a Commission of Inquiry or not that’s exactly how we would’ve approached it.

Q. Given the investigative rigor referred to in that briefing, what steps did the department take as a priority to safeguard the incident scene?  By that I mean, again controlling the mine atmosphere so that subsequent explosions could be mitigated if possible?

A. Sir, I think I comment on that in my original brief, if you allow me just to find the paragraphs.  Sir, just in the interest of time I’m not sure that I can locate those quickly.

Q. Perhaps if I can put the question another way.  There is no evidence that the department made a recommendation following the explosion on the 24th of November, which is the second explosion, to the police that the sealing or inertising of the mine was required as part of the department’s investigative function was there?

A. No sir.  And in fact we made a decision that we didn’t require that in order to undertake our investigation sir.

Q. So your evidence to the Commission is that the department did not require access to the site underground and that that is the reason why no recommendation was made to the police for immediate sealing or inertising of the scene?

A. Sir, we discussed, the police had the same interest because the police also had an investigation underway and there were discussions around the site and its value in any investigation, so I think we came to a position which the police also share around that.  I think the circumstances at the time, I mean just play the scenario a different way, if the department had wanted to maintain the site intact for an investigation then we probably should’ve supported sealing from the very first moment after the explosion occurred.  In fact, given the evidence that there were possibly survivors, that was definitely a very second order priority for us.  

Q. Just picking up on that point, your reference to possibly survivors, in reaching that conclusion on the 19th that there are possibly survivors, the department did not undertake any independent consideration of the evidence available to the inspectors did it?

A. That’s correct sir.

cross-examination:  mr stevens

Q. Ms Haines, you’d accept that underground coalmining is extremely specialised?

A. Yes sir.

Q. And you knew that on the 19th or not?

A. Yes sir.

Q. And that it has complex hazards?

A. Yes sir.
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Q. And that when there’s a coalmining disaster a lot of decisions have to be made with great urgency?

A. Well, good decisions need to be made as fast as they can be made sir.

Q. Well, I actually don’t understand what that means, so, what I put to you is that there are a lot of decisions that have to be made with great urgency and could you help me understand your answer please?

A. What I'm referring to sir is that poor decisions made under urgency may well have resulted in a lot more loss of life sir.

Q. Well, the video camera down the Slimline shaft was to ascertain if there were alive miners down there wasn’t it, you knew that?

A. Yes sir.

Q. Getting the drillhole 43 in was so that the atmosphere inbye of the ventilation shaft could be ascertained so that an informed decision could be made whether it was safe for Mines Rescue to go in wasn’t it?

A. My understanding sir, and I'm not a technical expert, was that it was to provide additional information from the information that was available from other gas sampling points.

Q. So that an informed decision could be made whether Mines Rescue could safely go in?

A. It would aid that decision sir.

Q. And equally sealing the mine could come into the same category, particularly after the second explosion?

A. Sorry, sir, what was your point, “The same category?”

Q. That the decision on sealing the mine, particularly after the second explosion was something that required urgency as well?

A. In the same way, timely and well-informed decision-making sir.

Q. The department, like the police, had involvement in decisions at the mine, at Greymouth and in Wellington didn't it?

A. Sir, as I've pointed out, the role of our mines inspectors and other inspectors at the mine was to assist in the preparation of proposals and the preparation of risk assessments, there was no decision-making role at the mine for our staff, sir, and there was no decision-making role anywhere else in fact either.

Q. Ms Haines, you yourself, in those early days, were issuing emails, talking about Department of Labour approvals weren't you?

A. Not to my knowledge, sir.

Q. I'll come back to that.  Do you accept that the three-tier structure that you had and that the police had was inefficient?

A. Sir, as I point out in my supplementary brief of evidence, I think that probably three levels of decision-making was too many and that many operational decisions may well have been better made at the mine with fewer decisions being made by another level of decision-making.

Q. Does that mean you do accept that it was inefficient?

A. Sir, I accept that knowing what we know now, that we know how we could make it more efficient, yes sir.

Q. Thank you.  Do you accept that from the department’s contribution, your people, while well-intentioned, were often not competent to make the decisions that were being asked of them?

A. Well, I would like to reiterate sir, that my people were not involved in decision-making.  The only decision that we potentially would’ve made was around a prohibition notice.  We never exercised that power sir. 

1624
Q. Well you didn't exercise that power because you did no analysis as you told my friend, correct?

A. Sir, the reason why we didn't exercise that power was because we didn't feel that we needed to.

Q. Could I take you please to DOL7770020005-04?

WITNESS REFERRED TO DOL7770020005-04

Q. Now that’s an email of yours the day before the second explosion isn’t it, and it’s to AC Nicholls?

A. Yes sir.

Q. If we could highlight please the third paragraph, “re drilling”.  That email, using your words, talks about “Nothing’s come to our people in Greymouth for formal approval.”

A. It does sir.

Q. I put it that you as well as the police as well as the people at the mine well understood in those early days that the department was required to give formal approval to various things?

A. Sir, there's lots of other documents that articulate quite clearly what our role was.  I appreciate that in this particular instant, my choice of word wasn't appropriate.

Q. Do you accept that your staff used the same inappropriate choice of words?

A. Perhaps on occasion sir.  You need to show me the evidence.

Q. Okay.  DOL2000030009.

WITNESS REFERRED TO DOL2000030009

Q. That’s an email of the same day from Sheila McBreen-Kerr at Greymouth?

A. Yes sir.

Q. About four hours after yours?

A. Yes sir.

Q. Can you read out please her first sentence?

A. Sir, I think the Court can read it.

Q. No, I'm asking you to please for the record.

A. Okay.  So this first sentence reads, “Hi Kelvin, this is what we're approving.”

Q. Thank you.  That was her understanding as well obviously wasn't it on the Wednesday?

A. No sir.

Q. Where do you say “no sir” from that email?

A. Sir, I'm reading the words in the email.  It was our job to advise the police on whether they should approve documents.  We made no final approval of anything.

Q. Okay.  Could I look at page 2 of that please, and could you please highlight the second paragraph.  “We approve the operation of the RPV at Pike River Mine based upon the following conditions.”  Now Ms Haines, there's only one logical conclusion from that isn’t there?  You were approving?

A. Sir, that’s what the words say.
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Q. That wasn’t my question.  There is only one logical conclusion from that, which is that the department was approving, in this instance, the RPV entering the mine.  Do you accept that?

A. That’s how the document reads sir.  But police were the final
decision-makers.

Q. No, the police were one of the decision-makers, that was the position in the first week wasn’t it?

A. Sir, it was very clear from the beginning that the police were running the operation.  Our job was to support them to do that.

Q. Ms Haines, in your evidence today you refer to a model of the
decision-making, my friend referred you to it, do you accept that that was agreed on the 8th of December?

A. Sir, I can’t remember the exact date.

Q. Okay, do you remember that it was after all of the explosions at the mine, correct?

A. Yes sir.

Q. And on the day that I’ve taken you to would you accept from me, without me having to take you to the three documents, that there are three quite different flowcharts as to what the department’s approval process or advice process was, three on the same day.  Do you accept that or do I need to take you to each of them?

A. I’m not aware of that sir.

Q. But would you accept that that is possible?

A. I suppose anything’s possible sir, I haven’t seen that evidence.

Q. So there was real confusion in that first week when critical decisions were having to be made as to what the department’s role was?

A. Sir, I accept that there was confusion about the department’s role.  I think that certainly from our point of view and from the police point of view it was very clear that police were responsible for the final decisions and we were advising them.

Q. Do you accept that on entering the mine the police record, in respect of a meeting on the 22nd of November, that Department of Labour officials and the police, “Have now agreement that it will be a police/Department of Labour joint decision to enter the mine.”  Do you accept that or are the police again, they’ve just got it wrong?

A. I don’t recall that sir.

Q. Could you go please to PNHQ01982/1.  And you’ll see Ms Haines at the top of that document it’s a briefing note, understand at police head office on the 22nd of November, that’s on the Monday, and it’s at about 7.15 pm?

A. Yes sir.

Q. And could we highlight please the second to last bullet point in that first section starting, “Department of Labour officials.”  Do you see there that the police consider it is a joint decision, that’s not advice is it?

A. That’s what I’m noting sir, yeah, it wasn’t as we discussed sir.  I wasn’t at that meeting.  I don’t think there was anyone from the Department of Labour at that meeting.  I’d just like to note that.  I haven’t seen those briefing notes, certainly never saw them at the time.  I think sir, just to step back from that, and I’m not making a statement around joint decision-making, but in the case of people entering the mine, as I’ve said earlier, the department would’ve prohibited a safe, an unsafe, a plan that it thought unsafe to put people into the mine, and so Grant Nicholls as the police decision-maker would’ve wanted to heed our advice and perhaps that was what was referred to there.

1634
Q. You were at a meeting at police headquarters involving Assistant Commissioner Nicholls on the Monday the 22nd of October, do you recall that, at about 12.30?

A. I do, sir.

Q. And you will have got notes from that, or the minutes from that meeting presumably?

A. I may have sir, I don’t recall them.

Q. Do you recall that it was agreed at that meeting that the consensus is that where those critical decisions are made, that assistant commissioner special ops, would refer those to Department of Labour for their signoff.  Do you recall that, at that meeting that you were at?

A. Sir, I doubt that we would’ve expressed it that way.  We did have a discussion with them around how their decision-making was going to work and what our advisory role would be and what our, how our power to prohibit fitted.  That would’ve been written by the police.

Q. How did the police – sorry, would it help if I take you to the document?  Will you accept that those are the words in it?

A. I accept that that may well have been written like that, sir.  I don’t recall having seen that document at the time.

Q. How, in all of the documents that I’ve taken you to, did the police consistently get it wrong and your own people, if what you’re telling us is the truth?

A. Sir, I think it’s quite a difficult concept to communicate at times, especially when the power to prohibit sits behind, and I’ll just make that comment.  I know that the receivers had difficulty communicating to the press in recent weeks around that exact same issue.  It’s technically not approval.

Q. I put it to you Ms Haines –

A. It often gets – power of veto, it often gets translated as approval.

Q. I put it to you and it’ll be in a subsequent submission that the department was confused as to the process in those early times, up to and including the four explosions as well as everybody else.  Do you accept that?

A. It does appear that way, sir.

Q. Do you accept that the same process with its three different layers of advice or approval had the ability to lead to delay?

A. I’ve given the Commission my views on that, sir.

Q. So can you just answer the question please, Ms Haines.  Do you accept that it had the ability to lead to delay?

A. Yes, with hindsight, lower, fewer levels of decision-making would probably have been faster.

Q. Did it have the ability for documents to get lost in that process?

A. Sir, there were some documents that went astray at different times.

Q. Do you accept that it was very document driven, the process?

A. Did it have a written basis?  Yes, sir.

Q. Do you accept that there was often a focus on form and process rather than substance?

A. Sir, I’m not a technical expert so I’m not well placed to answer that question.

Q. You will have read though, Ms McBreen-Kerr’s statement, wont you?

A. Which one, sir?

Q. Her statement of evidence to the Commission?

A. Yes, sir.

Q. Beg your pardon?

A. Yes, sir.

Q. You’ve got that with you, have you?

A. I have, sir.

Q. Were you aware that when a risk assessment arrived from the police to her in the Greymouth office she split the approval or advisory teams into two and that two people looked at the content and two people looked at the process?  You aware of that?
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A. I do recall on one occasion Sheila telling me that she had used her inspectors to look at one risk assessment, to have a couple of two, in pairs, yes I do.

Q. Are you saying that’s only on one occasion, because I'll take you to the document?

A. Oh, I do recall it on one occasion sir, I don’t think it was the normal process, I don’t actually think we normally had enough people in Greymouth to do that at all.

Q. Well, sorry, Commissioners, but I think we do need to go to the document.  DOL7770020002/9.

WITNESS REFERRED TO DOL7770020002/9 – STATEMENT OF SHEILA THERESE MCBREEN-KERR - PARAGRAPH 37 AND 38
Q. It’s the statement of Sheila Therese McBreen-Kerr for the Department of Labour.  Now, do you now recall having read that previously?

A. I have read it previously yes.

Q. And that suggests that the standard process was to have two teams of two and then those teams, she’d call a meeting of them and they would come to an agreed position on the risk assessments wouldn't they, that’s what happened?

A. Sir, that’s I expect how she did it, yes.

Q. Yes and then there would be often two other people that would then sign-off those documents?

A. Sir, it was generally either Sheila or, it was generally Sheila in fact.

Q. Sorry, you said, “Or,” or who?

A. Brett Murray who was also in Greymouth at that time, he was largely focused on setting up the investigation and getting started with that.

Q. Well, I put it to you, and I'm sorry I have to put it to you because you’re the department’s witness here.

A. Yes sir.

Q. That it was frequently both of them signing it off so they hadn't been involved in the process other than a meeting to reconcile the views of the two teams of two and then both of them would sign?

A. Sir, you and I both have the evidence of Sheila McBreen-Kerr in front of us and I note that she can answer the question and I don’t think either you or I can.  I note that she does say where possible she’d split them in two and she also says that, “Brett sometimes assisted with and co‑signed the completed review,” in the third sentence in paragraph 38.

Q. Can I take you please to DOL2000030013/1.

WITNESS REFERRED TO DOL2000030013/1
Q. And this is in respect of the video camera down the Slimline borehole and it was urgent.  You accept that?

A. Yes sir.

Q. And there it’s signed on the 23rd of November, the day before the second explosion, “We approve the use of the down-hole video recording of the Slimline shaft.”  They both sign?

A. Yes sir.

Q. They’re both giving approval, according to the document?

A. Yes sir.

Q. They then send it to, I think that’s Anna Tutton the legal advisor for New Zealand Police, do you understand that?

A. That’s what it says sir.

Q. Can I go to page /2?  That’s then signed by two other people, Keith Stewart and Dave Bellett who are Department of Labour people aren't they?

A. Correct sir.

Q. And there’s two people that have agreed that, again, Sheila McBreen‑Kerr and Brett Murray, so four of them had to sign the second page? 

A. (no audible answer 16:44:35)

Q. Could I then take you to what happened to that document please.

A. Sir, can I just clarify, is that the second page of the first page of the document you showed me before?

Q. Yes it is.

A. Thank you.

Q. Can I please take you to DOL2000030020/1?

WITNESS REFERRED TO DOL2000030020/1
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Q. Now if we could start please with the first email in that chain, and this highlights what happened in the process.  In fact down the bottom, although the email details have been removed from this document, you see in the very final paragraph there at the bottom of the page is that, the Minister’s been asking what the holdup might be in getting the camera down the pipe?

A. That appears so sir, yes.

Q. And then Ms Tutton, and on another document which we can go to if we have to, there’s a time of 1.35 pm for her receiving it but on Tuesday the 23rd of November at nearly 3.30 pm she’s emailing asking where the assessment is, and she’s left a message on Ms McBreen-Kerr’s phone.  You see that?

A. Sir, that’s not in front of me here, I see, yeah.

Q. “I have left a message?”

A. Yeah, I can see.

Q. You see that passage?

A. Yes I do.

Q. And at shortly before 4.00 pm on that day Sheila McBreen-Kerr to Anna Tutton, “Re  Camera risk assessment.  Anna this is the document I delivered to you at 1.30ish, it contains our advice, approval and the version we had approved.  You agreed you’d ensure it goes straight to the control room in Greymouth and up the hill to your controller there.  Is there anything else you need a DOL view on?”

A. Yes sir.

Q. Now doesn’t that highlight the process of delay on something that we’ve agreed is urgent?

A. Sir, it does provide evidence that there was obviously problems with delivery because the document that the department delivered at 1.30 and gave priority to was not received by Anna until at least after 3.28 pm.  Sir, I think also at the bottom of the page with the comment from the earlier email from Sheila referring to Mr Brownlee, it does suggest that there was some other holdups in the process as well, for the department not having received the proposal and the department’s willingness to expedite things in the best way it could.

Q. The department had its own room up at Pike didn’t it?

A. I didn’t ever go to the Pike mine site, my understanding is that the department had use of the health and safety manager’s room, which we were very grateful for.

Q. Now you accept in that example we’ve just been through that that also demonstrates the reviews by non-mining people in terms of mining risk assessments?

A. Yes sir, at times.

Q. Yeah.  And do you accept that at times reviews were deliberately held up if the process that the department had devised hadn’t been followed, approvals were held back?

A. No sir.  We had an agreed process with police and I do recall with borehole 43 that when the Department of Labour staff in Greymouth got the proposal and the risk assessment and it had come straight from someone at the mine but not police, we did question its origin and its status and waited until we got one from police, which was in fact substantively different by the time we received it.
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Q. You withheld an assessment until you got a status document of the document you’d been asked to review, didn’t you in that instance?

A. Well, sir, I’m not sure what you mean, but we were checking the status of the document before we reviewed it.

Q. Okay, can I then take you to –

A. We quite often found ourselves in a situation where, I mean what we tried to do was to make sure that where possible we got advance notice of stuff that was coming to us for our advice and what we did was to try and make sure that we had advance notice and were able to put our people on standby so that they could respond as quickly as possible.

Q. Do you agree on that in respect of the borehole 43 approval, there was an email chain of four emails and it took 23 hours and five minutes for it to not be approved and to be advised that two inspectors were then going to drive to the mine and would be there in two hours and would then discuss it?  Do you accept that that’s what occurred, or should I take you through the documents?

A. Sir, the evidence that I have in front of me is that the risk assessment that we reviewed was received from us by police at 4.12 in the morning.  That it did require quite a lot of comment, that we returned it to police at 8.54 in the morning and that we undertook to have our – in order to speed up the process to have our mining inspectors at the mine by 10.30 in order to work through it.

Q. Okay, could we look please at DOL200003002/1

WITNESS REFERRED TO DOL200003002/1

Q. Could we please highlight the first email in that chain which is the bottom portion of that page?  Right, that’s from Jim Cory who I understand is a qualified geologist and he’s sending it to Sheila McBreen-Kerr and that’s at 9.49 pm on the Monday.  And it’s, “Hi Sheila.  Attached is an updated risk assessment for the piercing, for the borehole 43 piercing for review and approval.”  So again, someone else thought it was approval and you accept that that’s when the document was sent?

1653

A. Sir, that’s consistent with the evidence I’ve presented in my supplementary statement.

Q. Yes, well could we look then please at the email above?  Almost an hour later, Sheila McBreen-Kerr goes back to Kevin Powell at the police and could we highlight please that – no, it can be read, the second sentence.  “This is a risk assessment I’ve received for review and input.  However, there is no evidence that this has been through the ICP or is coming as a request from the police.  I will hold any assessment until you come back to me with status update.  My team has reviewed the risk assessment for the robot et cetera, et cetera.”  Now there’s an instance where, because of process, the department is saying it’s not even going to review the document.  Do you accept that?

A. Yes, sir.

Q. And then the next email in the chain is on Tuesday at – I’m sorry, we have to go to DOL2000030012.

WITNESS REFERRED TO DOL2000030012

Q. And so that appears to be Kevin Powell coming back to Sheila McBreen‑Kerr and Brett Murray – sorry, the bottom one, can we highlight that?  And I’m sorry, before when I said it was 23 hours, I think we have to take 12 off that, because I see the first in the chain from Jim Cory was at 9.49 pm, not am, so about sometime after 4.00 am when there was an email at 10.42 that we’ve just taken you to, he’s come to Sheila saying, “As indicated in my voicemail message, the content of the risk assessment was a bit too technical for me, noting that drilling’s currently stopped” et cetera.  And the response is then in the email above that please.  At almost 9.00 am, and again this is an instance where the department didn’t have the resources to look at this because it was also, I think, at the same looking at one of the robots going into the mine.  Is that right?

A. That’s my understanding sir.
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Q. Yes, so you then come back not approving it and saying that inspectors will be up in the mine in two hours time, so at about 11, to discuss it?

A. 10.30 I think you said, yes.

Q. They there at 10.30 did they?

A. Mhm.

Q. Yeah.  And do you accept that those working on that urgent risk assessment were at that stage under the impression that it required the department’s to sign-off?

A. I’m not sure sir.  I don’t accept that they were, but I guess what I do accept, what I read from Kelvin Powell’s, I think it was Kelvin Powell’s first email, was that he was looking for input from the department.

Q. So it starts at 9.49 pm on the Monday evening and the response is at 8.54 am on the Tuesday morning, and that is that, “The inspectors will be there in two hours to discuss it with the risk assessment team.”  And that’s the chain, you obviously accept that, we’ve just been through it, yes?

A. Yes sir.  I do note just a couple of things, and that is that we in fact reviewed a version of the risk assessment that we received at 4.12 am and we provided handwritten comments, so written comments on that at 8.54 and then offered to send our people up to the mine to talk it through so that action could be taken.  My understanding is sir is that in fact at no point did drilling stop on account of these risk assessments.

Q. No, and that’s because it was for the breakthrough?

A. Correct, yeah.
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Q. But what did stop was that Dean Fergusson, who has both a masters degree in geology and a great deal of practical knowledge, was prevented from getting up to the drill site to assist with the breakthrough until approval was given, that’s the evidence that’ll be given tomorrow.  The department prevented that.  The department added considerable stress for him and the fatigued supervisor at the drill site could not be relieved, you understand that don’t you?

A. Sir you’ve just explained that to me, I didn't understand that till now.  I do note that the assessment of our technical people including our mining inspectors was that, in fact that the risk assessment was not adequate at the time they received it.

Q. Can you then please explain to the Commission why subsequently it was advised that the risk assessment for the borehole breakthrough, after all of what we've just been through, did not require sign-off?

A. I think it’s a good question to ask the police.  I'm not actually sure what happened in the end, but in fact as I understand it, there was never actually any penetration into the tunnel of the mine.

Q. Oh, come, come, sorry, Ms Haines.  You know that that was exactly what the drill hole was to do?

A. Mmm, exactly.

Q. And that it was continuing and that it was sufficiently close that they got gas readings from within the mine?

A. Yes, I've heard that evidence.

Q. And that in fact they only found out on about the second or third day that the mine plans were probably out by one and a half degrees, have you heard that?

A. No sir.

Q. You're not suggesting that it never needed approval because it didn't actually break through to a cavity are you?

A. No sir.

the Commission addresses counsel – discussion re timing 

cross-examination continues:  mr stevens
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Q. Was it your evidence today that you did appreciate the urgency of a decision on sealing after the second explosion?

A. Yes, sir, subject to good quality decision-making.

Q. Were you aware that the view of your people at the Greymouth Police Station seemed to be in favour of doing nothing, because it seems unlikely that evidence or victims could be recovered?

A. No, sir.  I am aware that our inspectors at the mine were involved in a discussion which looked at different options and that they contributed to that discussion and in fact the options, you know, the proposals came to us and we dealt with them in due course.

Q. Would you be concerned if a do nothing option was being advocated when the mine was on fire?

A. Sir, it’s not my understanding that a do nothing option was being advocated.  Proposals were being developed at the mine sir.  Options were being considered and we were participating in that process.

Q. If we go please to DOL2000010060/3?

WITNESS REFERRED TO DOL2000010060/3

Q. Have you seen that document before, Ms Haines?

A. I don't recall it sir.

Q. Could you go – that’s on Monday, 29th November.  Do you understand that by then there’d been all four explosions at the mine and –

MS MCDONALD ADDRESSES THE COURT – CLARIFY DOCUMENT
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cross-examination continues:  mr stevens

Q. I understand, but it’s a Department of Labour document sir that it’s a report as set out in the first full paragraph there.  “As reported we, Sheila, Johan and Mike are at the police station this morning at Dave Cliff’s request to provide further assistance,” and it’s attached to the email to you Ms Haines on the 29th of November 2010 at 12.01 pm on page 1 of that document.  So could we go back to that and then we can clarify it.  You said to me earlier that you didn’t think you’d seen it before.  Can we highlight that?  So you’ll see that in fact the document was sent to you?

A. Yes sir.

Q. And presumably it’s safe to assume that Sheila McBreen-Kerr is the author of it?

A. That’s likely sir.

Q. And in fact I think it may, on the final page, sorry, if we can then go to /4, the last two words, “Thanks Sheila.”  So she’s the author, right?

A. Yes sir.

Q. Now if we go down it talks at the early stages of it about a folder of eight documents being provided and Geraint has text to say he now has these as well, so that’s presumably both Wellington and Greymouth have them?

A. Yes sir.

Q. And that another one’s on the way and then at about, the paragraphs aren’t very clear, but if we can highlight the section starting, “There is a considerable pressure,” that middle third of the document please, down to “There’s considerable pressure from some of the police to get these all signed off so the final work can be put in place for the GAG started, however it needs to be noted at this point all people are safe and will remain that way.  I’ve reiterated to Anna Tutton, the police legal, that we will continue to provide any advice we can on individual documents in terms of risk assessment process and technical advice where we have that knowledge.  
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Q. However, I do not want the wider picture lost, which is currently no one will get hurt if the do nothing option is chosen.  The fire is dying down and indeed the mine has started breathing out which means the next proposed steps are outside agreed limits by the expert teams on the hill anyway.”  Now, it then continues in the penultimate and final paragraph as shown on the screen, “At this stage it seems unlikely that evidence or victims could be recovered, but I must stress it’s based on scenarios that cannot be confirmed one way or another, there are other theoretical possible scenarios that have some preservation in some areas.  The do nothing option may lead to the mine being unusable in the future even from another shaft.  The fire may burn for many decades so it appears it’s now died down and may even have gone out.”  And then there’s a debate about that.  And then over the page please to the last three paragraphs.  Talks about, “New risk assessments are now being done, now Geraint as the conditions have changed.  I suggest you sign-off nothing until we speak again.  It is important the wider view is taken and I think there is risk to the department currently, unless we make it very clear formally about the risks compared to doing nothing and there is no current supported by evidence view of what is actually happening in the mine.  I think there are wider Government issues to consider before the next decision, eg, environment, economics, safety, et cetera.  There needs to be a view and the outcomes are worth it and demonstrably better than doing nothing and therefore risks, the risks make sense.”  And then it concludes, “Thanks Sheila.”  Now, that’s on the 29th of November and it suggests complete inertia by the department doesn’t it, even though the mine’s on fire and we’ve had four explosions?

A. This view’s been expressed in the email, I don’t think, I mean, I didn't take any direction national, that I can remember and I don’t think Geraint did either and in fact, as proposals with their risk assessments came through around sealing the mine, the department did provide advice as requested by police and I think the, not the penultimate paragraph , the one before, does note that Geraint was actually doing risk assessments at the time.
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Q. Did you go back to her and say – because the email’s addressed to you, did you go back and say, “Doing nothing’s just unacceptable to the department?”

A. No, I didn’t sir, but we didn’t do nothing.

Q. Did you go back to her and say, “Get advice urgently on this?”

A. Sir, at this point Geraint was involved in the police panel which was supporting national headquarter decisions, so he was in fact preparing the advice for the department on the riskiness or otherwise of strategies to serve the mine.

Q. So, did you tell Geraint that do nothing was unacceptable and that he had to treat it with urgency?

A. Sir, all risk assessments were treated with urgency.

Q. Well, clearly suggesting these weren’t to be.  There’s no other possible interpretation?
A. I don’t think that’s the case.

Q. Can you point – well, do you want time overnight to consider the full document and see if there’s anything, that anything in the email that suggests any other alternative than doing nothing?

A. Sir, we provided health and safety advice on proposals which were coming off the hill and we did that in good faith and to the best of our abilities.  We certainly didn’t promote not doing anything at the mine.  There was, as I said earlier, I am aware that there were discussions at the mine about the options, I know that our inspectors participated in those discussions.

Commission adjourns:
5.13 pm

COMMISSION RESUMES ON WEDNESDAY 21 SEPTEMBER 2011 AT 9.01 AM

SUZANNE LESLEY HAINES (ON FORMER OATH)

cross-examination continues:  MR STEVENS

Q. Ms Hines, yesterday you said in your supplementary brief that a lead agency must have independence and no conflict of interest, and that was your position wasn’t it?

A. Yes sir.

Q. And that in terms of organisational structure it’s important that decisions are made in an environment lends itself to objective considerations?

A. That’s what I said in my brief sir.

Q. And that’s your view isn’t it?

A. Correct.

Q. Could you look please at a matter in the document that I’ve taken you to yesterday when we concluded, and it was page 2 of that?

A. Sorry, what document are we looking at sir?

Q. It’s Ms McBreen-Kerr’s note that she emailed to you.  Can I take you please to the second paragraph of that?  In that Ms McBreen-Kerr is talking there about the approach the department should take and it is clear, isn’t it, that her thinking is influenced by potential risk to the department?

A. Sir, Sheila McBreen-Kerr is expressing her view in the document.  I’m not sure why you draw the conclusion that she’s worried about what you describe as risk to the department?

Q. Well because those words are used by her in her report to you?

A. Sir I’ll just clarify your question, did you say, “Reputation or risk to the department?”

Q. No I didn’t.

A. Okay.

Q. Well you tell me what is the risk to the department that she’s referring to and what should be taken into account?

A. Sir I’m not able to answer that question, I didn’t write this document.  I don’t recall ever having read this document prior to having seen it yesterday when you produced it here.  And as far as I’m aware I didn’t respond to it.  I read it as Sheila McBreen-Kerr expressing her views at the time.  They were departmental views as I made clear yesterday.
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Q. Presumably, during the phase of the Pike emergency you read all the emails that she would have sent to you?

A. Yes sir, as much as was possible.  I can't categorically say that I read 100% of them.  Clearly, I didn't read this one.

Q. Well I'll move to another topic.  Do you accept that frequently the department added no value but simply occupied critical time?

A. No I don't agree with that view.

Q. Okay.  Could I take you please to DOL2000030005/1?  If you could highlight please just the changes that are referred to there.

WITNESS REFERRED TO DOL2000030005/1

Q. Now that is an email from the police to Sheila McBreen-Kerr.  Do you accept that it is the addition of changes to a risk assessment that had been discussed and requested by the department?

A. Certainly looks like that sir.

Q. Can I then take you please to those two additions?  Could I go to /4 please, and if we could highlight the executive summary approximately in the middle of the page.  And this is for the use of a RPD down the river tunnel, and that’s expressly what it’s about.   It’s about use in the tunnel.  The executive summary, “A risk assessment to deploy a remote controlled robotic device was conducted on 21 November 2010 in response to an unplanned explosion underground and consequent trapping of 29 crew members and contractors on the 22nd of November 2010.”  Now could you please explain to the Commission what that adds to the risk assessment in terms of quality?
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A. Sir, as I have already explained to the Commission, I’m not an expert in risk assessment, but I agree with you that on the face of it, a sentence of that kind does not add a lot of value.  What I can say is that the evidence of Dr Geraint Emrys makes this clear that risk assessments which were being forwarded us to from the police at the mine were of variable quality.  Jim Stuart-Black also noted that in his evidence to the Commission a couple of days ago.  There were a number of risk assessments where key hazards were not identified, where it was not clear who had been involved in the process, who had signed off on the assessments, et cetera.  The quality of the risk work which was done at the frontline on the hill was variable.

Q. Is that all?

A. Yes, sir.

Q. Now, can we go please to 1.2(c)?  Perhaps you had a chance to read that and over the page?  And this is a change expressly as discussed with you, being Sheila McBreen-Kerr who also had no technical expertise.  Again, I put it to you, it was simply time wasting with no value added whatsoever?

A. Sir, I’m not sure which change you’re actually referring to here.  I can’t see the change, but my general comment would be that Sheila McBreen-Kerr was, during the rescue phase, responsible for providing departments input into risk assessment in Greymouth. She did not do that alone.  As you pointed out yesterday, she always had inspectors there to support her in doing that technical work.
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Q. Okay, well thank you for that.  Then given that answer could we go to DOL.20000.10014/15.  

WITNESS REFERRED TO DOL2000010014/15

Q. And just while it’s coming up can I just note that I’m focusing on an email from her to yourself and Geraint Emrys, Maarten Quivooy, Mike McNelly, Keith Stewart and Antoinette Baker, are they all Department of Labour people?

A. Yes sir they were at the time.

Q. And they were all involved in some way in the Pike disaster for her to be copying them all in?

A. Geraint was directly involved, his role has been described in earlier parts of Commission evidence.  Maarten was Sheila’s direct manager, so he was being copied in for that reason.  I don’t know why she would’ve copied in Antoinette Baker, you’d have to ask her that question.

MR STEVENS ADDRESSES THE COMISSION - DOCUMENT

cross-examination continues:  MR STEVENS

Q. The email is called, “End of day marked 2,” and it’s on Saturday 20th November at 10.34 pm, and included in her email to you she says, “I have been speaking to police investigation team tonight as well.  The three police teams seem to be unconnected except through us.  I will be meeting this team to set up the operational agreement as opposed to the higher level one with OPs headquarters.  I will take Dave with me as I will be good with structure and process and a real liability with detail of what’s needed.  Dave will be great.”  Okay.  Now that was her view of her contribution.  Who please is, “Dave,” referred to in that email?

A. I don’t have the email in front of me sir but I’m assuming she’s meaning Mr Dave Bellett.
Q. And so he is the person that will be great, in terms of technical matters?

A. Correct sir.

Q. I put it again that there was frequently only time occupied by the department without any contribution to safety or value.  Do you accept that?

A. Sir I don’t agree with you.  Can I just make a comment around this?

Q. Yes you can.

A. I think to make an objective assessment of this somebody would have to have a comprehensive look and review of every proposal that was prepared at the mine and sent down the hill for peer review.  And on that basis make a judgment about the adequacy of those risk assessments and the contribution that the department or anyone else involved in the review process made.  I don’t think that looking at isolated incidents is the way to draw a conclusion of that nature.  I note the evidence of my colleague Geraint Emrys, who was our chief adviser, health and safety, who comments in his own evidence that the proposals were variable in quality.  Some needed a lot of work and some didn't.  The evidence from Mr Jim Stuart-Black was very similar in tenor.
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Q. Do you accept that the answer you've just given is another indication of the department’s focus on process rather than on substance?

A. No sir.  What I'm talking about is how you can draw an informed conclusion on the basis of evidence.

Q. Could I take you then please to the typed notes from Mike Firmin, document DOL7770020003-02?  Sorry before we leave that page, these are his notes for Saturday, you see that, 2011.   Do you see that Ms Haines?

A. Yes, I notes from the 19th and the 20th.

Q. Well I'd like to focus on the 24th, but before I do, do you see in the penultimate paragraph his note was, “Kevin said sealing was not option.”  That’s Kevin Poynter and that’s a note of what was relayed to the incident management team wasn't it?

A. Sir, I'm not sure whether that was relayed at that point by Kevin to the incident management team, but it’s consistent with the position the department took at that time.

Q. Okay.  Could we go please to /11, and the last two paragraphs please.  And if you just take it from me, Ms Haines, that this is the 24th.  It’s therefore pre-explosion.  They got an urgent message to phone you.  They had a 13 point document about procedures for some underground, like towing vehicles out of the way, asked if they’d participated, and then the next paragraph, “Asked what we were doing.  We said we were at a meeting to discuss re-entering, but only as observers,” so that’s both of them.  “They asked if we had much input.”  That's presumably yourself and Mr Emrys, correct?

A. (no audible answer 09:18:17)

Q. So you asked the question.  “We both said tried but not much help.”  Now do you accept that’s another instance of two people at a critical meeting that had no contribution?

A. Sir, as I explained in my supplementary brief, the department made its mines inspectors and some other senior personnel available at the mine in order to support the preparation of plans and proposals.  Once those mines inspectors were at the mine they were not being managed by us, sir.  The management of the incident was being managed by police and so the police were making use of them in the way they saw fit, so I can't comment further on that.  I guess the context of this conversation is that my recollection is that we had been alerted to the fact that we were going to get a proposal from the mine to have Mines Rescue enter the mine that afternoon and so we were interested to know quite what involvement our staff have had in that process.

Q. So just to clarify.  Your answer is that once they were at the mine they were totally under the control of the police.  Is that what you're trying to tell the Commission?

A. Well, the incident was being controlled by the police, sir.

Q. I'm happy that you qualify the answer, but could you try and give a yes or a no and then a qualification.  Is your evidence that once they were at the mine they were totally under the control of the police?

A. Yes sir.
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Q. Just lastly, without totally taking you to the documents, do you accept that the way the department’s view was expressed on sealing the mine, that you stifled debate on that?

A. That may have been the outcome, sir.

cross-examination:  mr hampton
Q. Ms Haines, in your initial brief, original brief of evidence, in paragraph 14(iv), you spoke of the department giving support by providing mining 101 briefings to incoming police personnel.  Do you recall that?

A. It wasn’t me personally, but yes, it was part of what the department did at the request of the police.

Q. And they were provided to the police by Mr Poynter?

A. Certainly by Mr Poynter.  I think two of the inspectors were involved, I can’t recall who the other one was.

Q. Was that Mr Bellett, please?

A. I’m not sure to be honest, if that’s what his evidence says, then that is correct.

Q. I’ll come back to that in a moment.  Mr Bellett is a senior occupational and health inspector?

A. He’s a senior health and safety inspector, sir.

Q. Health and safety inspector – it’s correct he was appointed in August of 1995 as an inspector, but he didn’t have regulatory ability over places of work associated with coal mines, mines, quarries and tunnels, construction work and forestry, did he?

A. Sir, as is clear from my evidence, I was not working in the Department of Labour in 1995, but my understanding is that that is correct.

Q. Yes.  Do you need to see a copy of the warrant itself, Ms Haines?

A. I don’t think so, sir, because what I can tell you is that warrants were 
re-framed later in the period and I’m not sure that I can give you the exact date, if you want me to come back to you with that sir, I can, but warrants were re-framed to make sure that our health and safety inspectors could use their powers in any workplace situation and that was something I explicitly checked very early on in the rescue and recovery operation.  If you want the documentary evidence to that sir, I can provide it for you.

Q. I’ll just show you a copy, if I may, madam registrar.  Does that seem to be Mr Bellett’s original appointment?

A. It appears to be the case, sir.
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Q. Yes.  Do you know, was Mr Bellett by previous occupation in training a carpenter, have I got that right?

A. I don’t have that knowledge sir.

Q. Certainly he didn’t have a background in mining did he?

A. Sir, I’ve not seen a record of his background but I understand that he did not have a background in mining before he joined the department.

Q. My friend Mr Stevens referred you a short time ago to an email, and I wonder if Ms Basher we could have it up again, DOL200001.0014/15, that’s the one we couldn’t find, but Mr Nicholls read a passage from it where, I’ll leave it sorry.

A. Sir what I can tell you about Mr Bellett if it helps is, that Mr Bellett was involved in the investigation into two mining fatalities in the mid-2000s, I think it was Raroa and Black Reef Mine He had investigated other serious harm accidents in the mining industry and is one of our lead investigators in our current health and safety investigation into what happened at Pike River Mine.

Q. As at the time of the 19th of November, explosion at Pike River, the department had a senior advisor in high hazards, that’s Mr Booyse, is that right?

A. Yes, Johan Booyse.

Q. A senior advisor in high, Mr Booyse had mineral experience but not coal experience?

A. He had mining experience.  I understand it wasn’t in coal, I’m not 100% sure of that, he had South African mining experience, he’d managed mines there.

Q. There was a senior advisor for high hazards in terms of Mr Madgwick who had petroleum and geothermal experience, is that correct?

A. Correct sir.

Q. But there was no senior advisor with high hazards experience in coal, is that correct?

A. Correct.  Yes, Mr Booyse was a senior advisor extractives.

Q. When Messrs Poynter and Firmin and Mr Bellett went down to 
Pike River post the explosion, was there a hierarchy in terms of authority between the three of them?

A. No sir.

Q. They were all on an equal footing were they?

A. The two inspectors were on an equal footing, well the three inspectors in fact, and Mr Booyse was a senior advisor, he wasn’t an inspector so he had no management or leadership role in relation to the other three.  I don’t know sir whether you’ve had the opportunity to read the review conducted for us by Gunningham and Neal subsequent to the disaster at Pike River around the department’s resourcing and organisation of its mining work.  But some of the deficiencies were pointed out there by Gunningham and Neal and are in the process of being addressed with the establishment of the High Hazards Unit.

Q. Messrs Poynter and Bellett were the two that went to the mine and were there on the Saturday the 20th weren’t they?

A. That’s certainly my recollection sir.

Q. Yes.

A. They were the closest geographically.
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Q. And I just want to take you to two passages, one from Mr Bellett’s evidence, and I’ll ask Ms Basher if you could to put both pages up alongside each other, DOL00070020004/5, and then Mr Poynter at DOL7770020005-09/4 please.  On the left we have, as we look at them, we have Mr Bellett’s, and could you enlarge in Mr Bellett’s please Ms Basher, paragraph 24?

A. Sir, could you give me a moment to read the documents before you, so that I get the context.  Could you also clarify for me who the second document was written by on what date?

Q. This is a statement of Mr Poynter?

A. Okay, on?

Q. Compiled July 2011 it says, and both those pages relate to events of Saturday 20th November.

A. Okay, thank you sir.

Q. I'll give you a moment to read, but what I am particularly interested in is paragraph 24 of Mr Bellett’s, and paragraph 32 of Mr Poynter’s.  And Mr Bellett’s at 24 says, “I had heard of discussions regarding full sealing options, for example, bulldozing soil against the mine portal to choke the oxygen which caused me and others concern.  I indicated that DOL had the ability to issue a formal directive via a prohibition notice to stop any activity which had the potential to cause serious harm to the possible survivors underground.”  Now the comparative paragraph 32 from Mr Poynter, “At one stage Dave Bellett indicated we might have to invoke our statutory powers to prevent harm by using a prohibition notice if we felt there was a sufficient risk to either survivors or Mines Rescue.  I don't think this option was ever close to being needed to be acted upon but we felt we should state our position.”  Does it surprise you, Ms Haines, that it’s the inspector without mines experience and qualification that is the one issuing, as it were, the threat about the prohibition notice?

A. No sir.

Q. Why doesn't it surprise you?

A. Well, I think that either of the inspectors would have had the same view.  Both had the powers.  I don't see the difference is material in this situation.

Q. You don't think that it’s the inspector with the mining experience and qualifications who should be the person calling the shots and making that declaration if one was to be made?

A. Sir, could you put the question to me again please.

Q. You don't think that – do you not agree with me that it should be, if anybody’s going to be making the declaration, the inspector, the coal mines inspector, the man with the experience and the qualifications and the warrant making such a call?

A. Perhaps sir it would have depended on, if the department had felt the need to use this power then it would have been an inspector, a fully warranted health and safety inspector, who would have been the person with authority to do so.  Exactly how that would have been done would have depended, in fact, on who was at the mine at the time.  I think what I read in both of these extracts is two people working at the mine helping to formulate a plan going forward, who are both articulating the department’s position, each in a slightly different way.
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Q. If in fact, and I would ask if you could at some stage check your records and see whether Mr Bellett in fact did do so, if in fact Mr Bellett was playing a part in the mining 101 lessons for incoming police, do you think that was appropriate?

A. I don’t know whether he did.  In fact, we can check the records around that.

Q. If he did, do you think it appropriate that he, with his lack of experience and understanding of coalmining, should be giving lectures to incoming police officers?

A. Sir, it was a situation where we had – I don’t know whether he did, so let me say that first.

Q. Yes, I understand that.

A. I also think that ideally it would be better to have someone with more experience.  Of course, we didn’t have many people.  We had two mines inspectors, they were largely occupied at the mine helping prepare proposals, and as my recollection is that the police wanted a bit of assistance around mining terminology, et cetera, and largely in Greymouth, it would’ve been a matter of who was available on the spot who might be able to help.  I think it’s fair to say that any of those inspectors would’ve known probably more about mining and been able to have been of some use to the police in charge of the operation, at that time and those points.

Q. Look just briefly then at your supplementary evidence statement that you read yesterday, particularly paragraphs 22 to 25 please, it’s on page 6.

WITNESS REFERRED TO SUPPLEMENTARY EVIDENCE STATEMENT

Q. Are you aware, Ms Haines, that historically in New Zealand pre-Pike anyhow, effectively the person in control of a mine emergency situation would have been and would’ve remained the statutory mine manager working in conjunction with agencies such as Mines Rescue and the coal mine inspectorate?  Were you aware of that?

A. Sir, I haven’t looked at the precise detail of the arrangements, but that’s as I understand it, yes.

Q. Were you aware of that prior to the explosion on the 19th of November?

A. No, sir.

Q. So, when Pike River exploded, this was completely new territory from your point of view in the department?

A. It was, and one of the first things I did was take steps to check with my legal colleagues around who was responsible and what our responsibilities were.

Q. Were you advised then through your legal colleagues that it was the statutory mine manager who held the responsibility?

A. No, sir.

Q. What advice did you get?

A. Sir, the mining regulations which set out the role of the statutory mining manager, make it clear that the statutory mine manager, and I don’t quote, I can’t necessarily quote the regulations word for word, but they envisaged that the statutory mine manager is responsible for mining operations, sir.  They do not make any explicit statements around the role of the statutory mining manager in an emergency rescue and recovery situation such as this, and I think that’s a deficiency in the regulations, I think that should be much clearer.  But my advisors advised me that the police were the appropriate agency to be responsible for this situation.
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Q. Might it not be implicit in mining operations to include within that wide phase, operations that fall out or are part of an incident such as the Pike River explosion?

A. Sir, that was not the legal advice that I got at the time.

Q. Did it address that position, the legal advice you got?

A. It did contemplate what was envisaged by the term, “Mining operations.”

Q. Were you in this room last week when you heard something of the New South Wales and Queensland models?

A. I wasn’t sir.

Q. You weren’t?

A. No sir.

Q. Well I don’t mean to do you any disservice to the models but they in effect, after an explosion, retain authority in the mine management and that mine management works in conjunction with agencies such as Mines Rescue and the Coal Mines Inspectorate and if needs be with other agencies such as police and so-on.  Have you and your department looked at those sorts of models at all?

A. We certainly are sir.

Q. I’m sorry?

A. We certainly are sir.

Q. You are now?

A. Yes sir.

Q. Well reading through your forward looking observations about lead agency I can’t see a role in there for the mines inspectorate or have I missed something please?

A. Well I think we’re leaving as little open in paragraph 25, but just to restate what I say there, “The department would be willing to actively support future operations where it has specialist expertise and is requested to do so by the lead agency and in fulfilling any such role would anticipate remaining entitled to exercise its normal statutory powers and duties.”  And I guess I left it open like that because it depends a little bit on the sort of emergency management model which is finally adopted out of the recommendations of the Royal Commission.  But in a model such as the CIMS model sir my personal view is that the chief mining inspector would be an advisor to the incident controller.

Q. Are we going to have a chief mining inspector?

A. Yes sir, that’s been announced a few months ago.

Q. Your paragraph 25, the passage you quoted, indicates reactive rather than being active.  You’re indicating support if requested.  Doesn’t it have to be something more than that?

A. Sir, perhaps I could try and restate my previous comment.  It leaves things open because it’s unclear quite how arrangements will be made in future and quite what explicit roles might be given to different parties.  A comment I made earlier, in my personal view, the roles were not as explicit and are not as explicit in current regulation as they should be and so it’s leaving open the possibility.  And in Phase Four of the Commission we will be in a position to provide our views on exactly how we think it should work and exactly what our role shall be.

Q. Are you factoring into your thinking at all the possibility of the mines inspectorate being taken out of the Department of Labour and removing one of the conflicts of interest, which I’ll come to in a moment?

A. No sir, although I don’t think it would make any difference to our thinking around the role of the chief mines inspector or the mines inspectors.  Decisions about the configuration of Government are clearly the responsibility of Government and we public servants work in the arrangements that are created for us.
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Q. Well you mentioned no conflict of interest in paragraph 23.  Given the Department of Labour investigative role and given the mines inspectorate’s role in terms of ensuring compliance with the coal mines regulations and if something then goes wrong, isn’t it removing one of the conflicts the department has if the coal mines inspectorate is taken out of the department so the department is able to focus if needs be, without any conflict, on the role that the coal mines inspectors play in say allowing, and I'm not necessarily referring to Pike here, say allowing a mine to come into operation that it was non-compliant with the regulations.  Doesn't it leave the department much freer in its investigation and indeed prosecution if needs be if the coal mines inspectorate is out of the department?

A. Possibly, sir.

Q. Because at the moment you're in the invidious situation aren't you at looking at your own and responsibility of your inspectors in allowing what I suggest in Pike was a non-compliant mine?

A. Sorry sir, could you restate the question?  It seems to be a statement.

Q. Aren't you in the position, invidious at the moment, of looking in your investigative role at the role that your coal mines inspectors played in allowed in operation a non-compliant mine?

A. Sir, we have a role in investigating what happened at Pike River and we also take our own responsibilities very seriously.  It’s for that reason that we have already commissioned a number of external reviews of our work, our work as in the health and safety space and the work of our inspectors with Pike River and elsewhere and also in our role as advising the Government on appropriate regulations and policy, and it’s for that reason that we’ve undertaken external reviews of those matters and made those available to the Commission and to all the parties.

Q. I am sure you take it seriously, but doesn't it leave the department somewhat conflicted when it hears, as it has in Phase One and again in Phase Two, considerable criticism of its own coal mine inspectors and the part that they may have played in allowing a non-compliant mine to be operating at Pike.  Isn’t that a considerable conflict in your role as investigators?  You're looking at your own.

A. Yes sir, I agree that there is some conflict in those roles.  There's often conflicts in roles and in fact in the old regime there would have been conflicts as well because in the old regime the Department of Labour would have had a role investigating it.  The investigation would have been conducted by the agency that had the inspectorate, and I do think that conflicts of interest are difficult things to manage especially in small countries, and conflicts of interest do need to be balanced against having enough of a call of expertise in order to be able to undertake tasks effectively, and that is a very big trade-off for a small country.

Q. Do you understand the magnitude of the possible conflict of interest here where you have an explosion where 29 died?

A. Sir, I'm noting your point.  I'm agreeing with you about conflict.

Q. Is that something that the department will take into consideration in doing the reviews that are now taking place?

A. One of the factors, sir.

0950 

cross-examination:  mr haigh
Q. Good morning Ms Haines.

A. Good morning, sir.

Q. You can leave out the “sir”, if you prefer, as I would.  Anyhow, I just want to ask you a few questions about the powers of the inspectorate of mines, and I know you’ve been asked a number of questions about that, but in terms of their ability to intervene to protect persons from, who may be in danger, safety issues, they have very wide powers, don’t they, the inspectors of mines?

A. Yes, sir, all health and safety inspectors have a number of powers, some of which we’ve talked about already in this hearing.

Q. And when we’re talking about, when they’re looking at, for example, powers to prevent harm to any person, that is, if they intervene or not, that is the pre-eminent issue, whether persons are likely to be harmed so they’ll take steps – for example, to preclude individuals from entering the mine after the explosion?

A. Yes, sir, I would note that yes, the department inspectors have a wide range of powers, which we exercise on occasion.  I would also note however that primary responsibility is in the, for the management of safe and healthy workplaces do rest with employers.

Q. Is what sorry?

A. Do rest with employers, and parties, and other parties in the workplace and the department with its 140 inspectors cannot be in 500,000 workplaces at any one point in time.  The primary responsibility and the duties under the Health and Safety Act lie with employers.

Q. Of course, but that doesn’t prevent the department from intervening where it perceives that there is a danger to persons, in fact that’s their job?

A. Yes, sir, bearing in mind that we obviously can’t be in every possible dangerous situation at any point of any day.

Q. No.  Well, for example, talking about the recovery position where the department could have issued a prohibition notice preventing people entering the mine that would’ve been a prohibition notice under section 41 of the Act?

A. Sir, I’m not sure of the exact section, but it would’ve been a prohibition notice under the Act.

Q. Yes, and indeed the department was ready to intervene if necessary to prevent a recovery attempt if it deemed it inappropriate or a danger to people within, who were part of the rescue process?

A. If it was likely to create serious harm to any people, yes.

Q. Yes and it could prevent any person from entering the mine, a prohibition notice?

A. On those grounds, yes.

Q. And it would remain in force until such time as a health and safety inspector was satisfied that sufficient measures had been put in place to eliminate or minimise the hazards associated, in this case, with entry to the mine?

A. Yes, sir.  I would note that we did not issue any prohibition notices in the Pike River case.

Q. No, but you were poised if necessary to issue?

A. We felt that was our duty, sir.

Q. Yes, I understand that.  So, above all else, the issue is endangering people’s lives or harm, and that supersedes any concerns about the monetary impact of issuing a prohibition notice?

A. Yes, sir.

Q. Right.  Now, I want to move to your role, wearing another hat, which you identified in paragraph 10 of your supplementary brief, if I can refer you to that please?
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Q. That refers, and I’m paraphrasing, that the department’s carrying out an investigation into the tragedy, a decision to prosecute must be made and informations laid by the 19th of November 2011, you’re responsible for making final decisions as to any prosecution and the investigation report will come to you for final decision-making by the end of October,” correct?  So you’re faced with the difficult task of finally determining whether or not any particular body or individual should be prosecuted?

A. Yes.

Q. Now without going into detail presumably, and you will have had numerous reports I imagine by now in respect of this decision you have to make, presumably the concern about the Alimak raise as being a secondary egress is an issue that you’re going to have to grapple with?

A. That is likely to be the case sir.  I don’t know, I have not seen any reports of the investigation, I’m aware of the progress of the investigation and the processes that we’ve set up, the people we have advising us et cetera, but I am not aware of any of the contents sir.  It would not be appropriate for me to be aware of that content at this point in time to have views on it.

Q. No, I’m not asking for your views at all, all I’m saying is, and you’ve sat here through part of this, and we’ve certainly heard evidence as to the alleged inadequacies of the ventilation shaft, or the Alimak raise in terms of a second egress?

A. Mhm.

Q. And you would’ve heard that?

A. Here at the Commission no sir, but yes I have heard that.

Q. Yes.  So it would be absurd to suggest it’s not an issue that you’re going to have to grapple with at some stage?

A. In the investigation?

Q. Yes.

A. I’m not sure sir, maybe.

Q. Maybe, all right.  Well now if I could just call up on the computer please DOL2000010004/5, which is a report of Mr Kevin Poynter dated the 
12th of August 2010.  You seen that before?

A. Not this particular document sir.

Q. We’ve heard evidence about it today, particularly from Mr Rockhouse senior, and you’ll see there this is Mr Poynter’s workplace assessment visit on the 12th of August 2010 and it’s a proactive inspection, it’s called “Pike River Underground,” and he’s giving his assessment of safety issues.  And at paragraph 4 you’ll see as follows, “The existing second egress is through the shaft.  This allows the evacuation of employees one at a time up the ladderway and whilst this meets the minimum requirement it is agreed that a new egress should be established as soon as possible.”  You see that?

A. Yes sir.

Q. And that information was passed on to Doug White, the statutory manager and then onto Mr Rockhouse, who made concerns to this Commission about that finding.  Now we’ve heard evidence here, we’ll no doubt hear more evidence about the alleged inadequacies of the second egress.  What I’m putting to you is this, that in terms of your requirement to determine the prosecution and who, if anyone should be prosecuted, given the wording of the Act you would agree with me that Mr Poynter is right in the firing line of any potential prosecution as a person who at worst has aided and abetted –
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THE COMMISSION ADDRESSES MR MOORE – CROSS-EXAMINATION

cross-examination:  MR DAVIDSON

Q. Good morning Ms Haines.

A. Good morning Mr Davidson.

Q. I just want to try and encapsulate the last remnants of the question of who actually was involved for the Department of Labour in this entire undertaking, and I just want to start by picking up the point that Mr Hampton raised with you.  Your five years in the Department of Labour have ranged through immigration, employment, and health and safety, but nothing, as I understand it, in this area.  Nothing to do with underground mining as such so as to give you any personal knowledge.  Am I right?

A. Correct sir.
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Q. Now we see Mr Firmin who’s been trained to the extent he has a BG174 breathing apparatus ticket for underground, you would have picked that up in his brief, and I take it from his brief, so tell me if you think I'm wrong and I'll go to it if I have to.  He’s been trained in that regard.  He’s not a Mines Rescue member, however, according to his brief.  Mr Bellett has been the Department of Labour representative on the Mines Rescue Trust Board but not a member of Mines Rescue as such, but as you said, he’s investigated, not just Black Reef and Roa but also the Terrace Mine disaster.  Dr Emrys is an occupational health practitioner whose labour group chief advisor to the workplace, but do you understand that he has any experience underground or knowledge underground?

A. I don’t think so sir.  His background is in the chemical industry.

Q. Yes, am I right, just to pre-empt my dealing with him further, that he in fact was given the operational role, as you’ve described in your brief, in the Wellington end of the department’s operations here.  You were strategic and he was operational?

A. Sir, that’s how it’s described in my brief.

Q. Yes.  Well, it seems very clearly drawn in your brief, Ms Haines, that that’s how you did it, you would take the high-end strategic decisions and consultations, he would be the person who would link with operationally with the police through their Wellington structure.  Is that right?

A. Yes sir.

Q. I'll come back to it in a minute.  We have Mr Booyse.

A. Perhaps just saying, sir also, bearing in mind the comments I've made earlier that our primary mining expertise I chose to direct to the mine so that they could be of assistance directly in the process.

Q. I am concerned with the way this was then handled at the decision‑making end of the Department of Labour and as I understand it, it’s squarely you, strategically, and Dr Emrys operationally in dealing with the police.  Is that right?

A. Yes sir.

Q. And we have Mr Poynter who was inspector.  Now, I can't identify anyone in the structure of the department in those names or in other names that Mr Hampton has brought into the record this morning with you, who actually has any experience in a rescue operation underground.  Was there such a person who put their hands up and said, “Well, I can tell you something about this from experience?”

A. Not to my knowledge sir.  I do know that some of our mining staff have been involved in mining tragedies in other places but I don’t think in an emergency management role.

Q. But can you tell us who are those people?  Is there anyone you can say did have experience underground in a rescue or recovery operation?  Any one person?

A. No sir.

Q. Now, you describe in your evidence that the department’s role with CIMS is in support and you say in your evidence that you gave, in that regard, a technical and expert information and advice about mining in safety issues.  Can you advise the Commission of anyone who actually gave advice to another party here about mining issues that you’re aware of, from the department?

A. Sir, I think that some instances of that were referred to earlier where the police asked us for some basic support around mining and the practice of mining.  Mining terms et cetera.

Q. This is the mining 101?

A. That’s how we’d describe it sir.

Q. So the role in mining advice was, I presume, through the inspectors saying to the police, “Well, this is what a roadheader is or a drift runner and what these things are, that sort of thing?

A. Yes sir, and people with knowledge, like for example, Mike Firmin and Kevin Poynter around the configuration of the mine, et cetera, et cetera.
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Q. One of the things you say in your evidence is from your paragraph 13, I’m talking about your primary brief unless I say otherwise, you refer to that, “On the West Coast input into decisions was given by the department, decisions by the incident controller.”  Now you knew from the outset who the incident controller was in Greymouth, from the 19th November?

A. I knew who was in charge for police in Greymouth, yes.

Q. And did you know who the alternate was, who the other incident controller was at any time, or recall described as such another police officer?

A. I know there were two on shift.  I can’t recall the alternate’s name right here and now.

Q. Alison Ealam is recorded as an incident controller in some of the records, E-A-L-A-M.  Do you recall that?

A. No, I don’t, sir.

Q. We’ll come back to this, but I just wanted to get this point secure with you, you were aware from the night of the 19th that Superintendent Knowles was the incident controller, is that right?

A. Sir, I’m not sure that I was aware on the night of the 19th.  I was certainly made aware of that on the 20th.

Q. Let’s be clear about this then, so what you’re saying in your evidence is that on the Coast, you would give input into decisions by the incident controller, that’s how you describe it, and in Wellington, what you call “senior officials”, would contribute to the police decision-making processes.  Who –

A. Sir, can you direct me to the paragraph please?

Q. This is in paragraph 13 of your brief.
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cross-examination continues:  mr davidson
Q. Who were these senior officials in Wellington?

A. The main person in fact was Geraint Emrys, sir.

Q. Well is there anyone else you know, you know, who contributed from the Department of Labour?

A. Well, me sir.

Q. You?

A. Mmm.

Q. So we look at you and Dr Emrys.  Now, I want to understand then, if we look at Dr Emrys’ brief and because you’re the only witness here Ms Haines, it falls on you to help if you can?

A. As best I can, sir.

Q. Yes.  We look at Dr Emrys and he says that – I’m not going to take you to the paragraph unless I need to.  He says that, “He began in this incident on the 20th of November and under the allocation of roles, he was operational and you were strategic.  You held the decision-making power and he was to attend meetings with the police.”  Pretty much as you’ve described to us, right?  That’s correct, is it not?

A. Yes, sir, I’m not sure of the exact words in his brief unless you direct me to the paragraph, sir.

Q. Well I’m going to make an assumption that I’m correct at what I’m putting to you Ms Haines –

A. You’re quoting from his brief, I take it.

Q. Yes, I’m taking it from his brief.  But you held the decision-making powers and let’s go through the structure then, that’s Wellington and then the departmental presence would be at the mine site with Sheila McBreen-Kerr co-ordinating the team at the mine site and in Greymouth, all right? 

A. Yes, sir.

Q. That’s how you set the structure up?

A. Yes, sir.
Q. What I’m puzzled about then and I’m for the families, is that Dr Emrys says in his evidence at his paragraph 10, he didn’t attend a meeting with the police until the 23rd of November at Police National Headquarters, and I’m taking this from paragraph 10 of his brief.  Now if we take it as correct, we’ve got four days on the calendar anyway, going by before the operational head of the Department of Labour role in Wellington actually meets with the police, and you’ll understand the reason for my question which is, how could that be that the man at the top, working just under you, doesn’t meet with the police until the 23rd of November?

A. Sir, I think I need to explain how the decision-making frame evolved over time.  So, from the outset I wanted to make sure that the department provided input where it could and in a timely way and didn’t hold up processes unduly, and in the early days I think the formal process for risk assessments, et cetera and decision-making really didn't shape by the police until I think the Sunday after explosion.
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Q. Yes, I'm going to come to that for you - to help you through this explanation?

A. Yeah.  And so during those early few days in the rescue phase decisions were being made by national headquarters police by Assistant Commissioner Nicholls or his alternate and our work was being done at the mine or in Greymouth and whatever material I provided as advice to the police on the department’s view of the safety or otherwise of proposals was relayed from Sheila in Greymouth to me directly to Mr Nicholls, so we didn't actually have any additional technical input in Wellington.  The process changed as our briefs indicate, as we moved into the recovery phase, and at that point most of our input was from, our technical input was from Geraint in Wellington and no longer in Greymouth or at the mine.

Q. Well this is very important, Ms Haines, to get clear, so my summation of that is that you were picking up information through Greymouth through Sheila McBreen-Kerr?

A. The work was being done in Greymouth and at the mine.

Q. At the mine?

A. Mhm.

Q. But it would come to Ms McBreen-Kerr and then to you and then to Mr Nicholls or his alternate, right?

A. Mhm.

Q. And you were simply relaying information on, is that right? 

A. Yes.

Q. And I take it then that the major discussions that were taking place within the police headquarters you would have been aware of as you communicated with Mr Nicholls?

A. Yes.

Q. So you’d be told the major matters occurring on the 20th, 21st, 22nd and so on, is that right? 

A. Yes, and I also had, as our evidence shows, regular teleconferences with our staff, some of whom had, you know, from Greymouth but who had been at the mine and also staff in Greymouth themselves.

Q. I'm just focusing finally on this point that at the Wellington end Dr Emrys doesn't meet with the police until the 23rd, you are the person who effectively is the conduit and the holder of information from Greymouth to Wellington to Police National Headquarters.  Is that right? 

A. Yes.

Q. Now just to complete the point.  Dr Emrys says that, in his paragraph 11, the 23rd meeting, dated the 23rd of November, was to consider proposals to facilitate rescue and discuss air quality, structural stability and so on, and on that day, the 23rd, the creation of what’s called “the panel of experts”.  Now you're familiar with that expression aren't you?

A. Yes.

Q. So he for the department participates in the assembly of the panel of experts on the 23rd, four days after the first explosion?

A. Yes.

Q. And that's to assist the police with safe rescue.  That's the purpose of that panel?

A. To assist the police in their decision-making and to provide advice to them about safety matters.

Q. Now we've got Dr Emrys where he says he was.  Now your brief then.   We go back to Greymouth now and look to what you say that the department’s role was on the coast “to provide input into the incident controller’s decisions”.  Right?

A. Yes.

Q. And that input would come from, I presume, the people who were at the mine, the department people at the mine?

A. Yes, from the staff in Greymouth in consultation who, yeah with people from the mine.

Q. But you would expect the staff at Greymouth, that’s Ms McBreen-Kerr?

A. Yeah.

Q. And who else?

A. Inspectors, depending on which ones were in Greymouth.

Q. Now, what comes as a real surprise for the families is Ms McBreen‑Kerr’s evidence, which comes at her paragraph 21 - I beg your pardon.  Ms McBreen-Kerr’s evidence is that she wasn't aware that there was an incident controller in Greymouth at all as of the 21st of November.  I'll take you to the passage.  Could we bring up please Ms Basher DOL7770020002/8, I’m going to refer to paragraph 29.  
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Q. Now you can see this is the last of her paragraphs regarding the 21st of November before we move to the 22nd of November, and you see that she was unaware there was a second command at the Greymouth Police Station between the mine team forward command and the Wellington team.  Now it seems extraordinary, I’m putting the question to you on that basis, that the person who was the key collector of information, and the person you’ve just described as one of the in‑putters into the decision-making by the incident controller didn’t know there was an incident controller in Greymouth.  Have you registered this point before?

A. Sir, I think the point I would make is that in the first couple of days after the explosion there was a lack of clarity about roles and at different levels definitely, so yeah.

Q. Well we can this, I mean had you realised this before now?

A. No sir, but what I can tell you is that Sheila in Greymouth was very active in making sure that she worked with her counterparts, worked out who they were and what their roles were and clarified that at different times, as her evidence shows.

Q. Well this is not a criticism intended of her, but if she worked so hard at finding who her counterparts were, you believe she was in-putting with the incident controller and she didn’t know there was one?

A. Sir, she was certainly in-putting with police in Greymouth.  I think what that refers to is exactly the structure of decision-making and who in fact the incident controller was.  We’ve heard some evidence earlier in the Commission around the incident controller and their positioning in Greymouth as opposed to at the mine.

Q. Well, I mean, I don’t think you’re going to argue with me, or contest with me, that it’s pretty vital to get your lines of command communication squarely established at the beginning of a process such as this?

A. Yes I agree sir and I think that’s one of the areas, lessons for many parties that’s come out of this incident.

Q. I see.  I just want to go now, and working backwards from Wellington to the mine site, and I’m going to the 19th, I’m just going to work quickly through the days following the 19th and the department’s role.  Now first of all, Mr Bellett hadn’t been to the mine site previously he tells us, but when he got there he was with Mr Poynter, and you’ll know that from communications at the time I take it Ms Haines?

A. Yes.

Q. And there was an issue immediately on the 19th about getting up to the vent shaft to get samples.  Did you become aware of that on the night of the 19th?

A. I don’t recall sir.

Q. Well in essence, both Mr Poynter and Mr Bellett, and Mr Bellett not having been there before, said he was privy to the discussions about people going on foot up to the vent shaft because conditions were too bad to fly.  You recall that?

A. I don’t recall it at the time, I’ve certainly read it in evidence and, yeah, seems consistent with my experience at the time.

Q. The reason I’m raising this with you is that what Mr Bellett says is that after it was said that this was a very dangerous idea to try and climb to the vent shaft to get this vital gas information, “That we added our voices to the company’s statement, I think that’s the Pike company statement, and the police heeded our advice.”  So that seems to be the sort of snapshot of the way the department was looking at things, “What are you going to be doing, is it safe?”  Answer, “We added our voice and he police heeded our department’s advice that it wasn’t safe to climb the mountain?”
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A. I do notice the evidence from other parties who also gave the same advice to police at that time.

Q. Yes, I'm not challenging what was said, nor that it was correct, but I'm trying to get the picture of what the department was really doing, saying, “We don’t think it’s safe to go up the mountain.”  Mr Bellett’s one of these people who has never been there before, it doesn’t matter.  Now, what Mr Poynter says, seeing how you interact on the ground in his brief, because he got there at 7.30, in his own words, he says from paragraph 3, “Mr White was, ‘Fairly busy,’” which I imagine he was.  By paragraph 4 Mr White has become, “Really busy,” and men at the vent shaft are sampling and Mr Poynter asked a couple of questions, how they were managing the sampling process and in his words, he felt their answers made him, “Reasonably comfortable.”  He goes on that really in this first phase, the 19th, it was just a listen and observe, but he did make the observation, in paragraph 10, that walking up to the vent shaft was, “Quite risky.” Now, these things are going on, the department’s contributing in this way and these are in these few hours after the explosion, up to midnight on the 19th, and we can see that a lot is happening by looking at any of the other evidence available, particularly from the police and Superintendent Christian, or it may be Acting Commissioner Christian, at the time, in his police brief, and I'll just refer this for the record, which is 12/11, refers to, in paragraph 46, “The seat of the explosion.”  This is evidence from this police officer in Wellington and as he is trying to comprehend what is going on at Pike, he refers to the seat of the explosion.  Obviously of significant relevance to any rescue and recovery operation.  Did you gain any information, that night the 19th, or subsequently as to what that expression indicates, “The seat of the explosion,” was, where it was?

A. Sir I don’t think I’ve read that brief and the answer is no.

Q. So, nowhere in the course of the next few days did you get involved in a discussion which tried to identify or discussed where the seat of the explosion may have been?

A. Sir, can you just clarify, the word, “The seat of the explosion?”

Q. Yes, where it occurred, the heart of it.  The place where it occurred?

A. Oh, the place in the mine where the explosion occurred?

Q. Yes.

A. And so your question to me is?

Q. I want to know whether at any time you can recall a discussion in your role for the department as to where the explosion may have been based, the seat of it, in the mine?

A. Sir I'm aware that there was a lot of discussion at the mine around that issue.

Q. What did you hear?

A. Well, that there was discussion around where the explosion may have been, where the men were, all that sort of thing including uncertainties around gas et cetera.  It was not a matter that I discussed with the police assistant commissioners there.

Q. Well, I take your answer, you discussed it with nobody as to where the explosion was based in the mine?

A. Sir, I'm not a technical person.

Q. I understand that, I'm just asking you a question.  Now, all right.  Now, I'm coming to the 20th and we’ll talk about the zero risk matter and because it’s been dealt with I can take you through it quite quickly.  Looking at the different perspectives and Mr Hampton has put up two pages of evidence which refer to this.  It’s on the 20th Mr Poynter, in his paragraph 15, says he met Mines Rescue Service who gave the re‑entry criteria.  They told him what the re-entry criteria were and his concern, “For me,” was that we must take a, “Zero risk approach to this.  No one else must be put at risk.”  All right so that – did you understand, comprehended both those who might go in and those who were still in the mine?

A. Yes sir, and he would’ve been meaning zero risk of serious harm, sir, to any people, either surviving or attempting to rescue.
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Q. And your evidence at paragraph 16 is that you told the police early on that a decision, the decision was being taken by the incident controller was one you disagreed with about re-entry, it will be stopped by a prohibition notice.  That’s your evidence at paragraph 16.  So not just Mr Poynter on the ground, but you told the police early on to this effect?

A. Yes, I think, yes, that’s right.

Q. Was that simply your call, or was it something more than that?  Where did that come from that zero risk policy and decision?

A. Sir, I think it’s been traversed pretty extensively.  It comes from the department’s role and ability to issue a prohibition notice under the Act.

Q. I’m not concerned about that.  I’m just, the expression telling people, “Zero risk is our position”, zero risk.  Does that come from above you or is that the position you adopt as the decision-maker for the Department of Labour?

A. Sir, I’m not sure that I ever used the words “zero risk”, but the idea that any action which was likely to cause serious harm to either anyone surviving in the mine or to anyone attempting to rescue people would be something that the department would prohibit and wouldn't ever want to have to prohibit, we were doing everything we could to make sure that plans that were being developed were safe, sir.

Q. The example you give, is that on the 24th of November – this is your paragraph 17.  You say, “Certain proposals had come from the West Coast to you at Wellington for consideration, and this was the proposition that there might be an entry on that day, or re-entry on that day.”  Do you recall that?

A. This is on Wednesday, 24th?

Q. Yes.

A. Yes, I do recall it well.

Q. And that’s the example you give of a circumstance in which you may have had to take that step or at least contemplated that you might, is that right?

A. Yes.

Q. Now, all right, we’ve got fixed then that this is the position you adopt and you’ve explained that enough now, I just want to understand then on the 20th what you also understood as the top of the Department of Labour hierarchy here.  Mr Firmin in his paragraph 33 refers to an explanation being given by Mr Poynter that the sampling problem occurred because of dilution of the gases that were being sampled because the double doors were blown out and short-circuiting thus took place, sending the re-oxygenated air up the shaft.  Were you aware from the beginning that this was a huge issue in terms of getting accurate air samples from the vent shaft?

A. I was aware that there was a lot of difficulty of various nature in getting accurate samples of conditions in the mine.

Q. I want to stay on the 20th, and in Ms McBreen-Kerr’s brief at paragraph 17, she talks about a 9.00 am teleconference with Wellington where sealing was discussed and prohibition discussed.  Now do you recall that?  This is on the 20th, 9 o’clock in the morning, the question of sealing is raised as early as that?  Do you recall that?
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A. Sir, I can’t recall the exact conversation, the teleconference, at this point but I do recall the tenor of that conversation, yes.

Q. Well it was a big moment wasn’t it, it’s a few hours after the explosion and the contemplation, at least in the discussion, is the possibility of sealing and the response equivalent to what you’ve just said as 
Ms McBreen-Kerr puts it rather well, “Our agreed position was that however slim the chance we needed to make decisions that maintained the possibility of life.”

A. Yes.

Q. That was the bedrock position wasn’t it?

A. Yes it was.  As I’ve explained before, we thought that was our duty.

Q. Now I need to take you back to that again, I just want to look now at what you understood as this day wore on.  If we look at Mr Bellett’s evidence, one thing he saw, as he said in paragraph 20 on this day, you needn’t go to it, I’ll just tell you, if you want to you can.  He saw the CCTV footage of the explosion, were you aware of that footage on this day, the day after the explosion when you’re trying to get to grips with it all?

A. Sir, I can’t recall when I was aware of the video at the portal.

Q. You have seen it?

A. Yes I have seen it.

Q. When did you see it?

A. I can’t remember, sometime –

Q. During the immediate few days after the explosion or much later?

A. I can’t give you an exact date, but several days at least after the explosion.

Q. Were you aware it existed on the 20th?

A. On the 20th?

Q. Mmm, where Mr Bellett saw it?

A. I don’t think so.

Q. Now I’m just picking up what Mr Bellett says, and I’m trying to pick up from that how much you knew of this.  He says in his paragraph 24 that he had discussions about full sealing, bulldozing soil across the portal, and that he in hearing those discussions said the department had the ability to issue the prohibition notice, consistent with what we’ve been through, right?  So sealing is on the table for him and that’s the response when it’s raised with you, in the 9.00 am teleconference a similar thing.  In his paragraph 26 he refers –

A. Sorry, just to clarify that sir?

Q. Yes.

A. My understanding, and I was never at the mine, but my understanding was that there were discussions going on at the mine about sealing and there were a number of people proposing that that was the best thing.

Q. And that’s what he says?

A. And so paragraph 24 just explains what was our position at that time.

Q. Yes, fair enough.  And then in his paragraph 26 he says, “Partial sealing was raised by Mines Rescue Service,” and that was in the context of the compressor sending air down the mine still but restricting the air into the mine, that’s the compromised position if you like as to sealing.  Were you aware of that discussion taken place on the 20th?

A. No I don’t think I was sir.

Q. He goes on in his paragraph 27 to say, “The department’s position, there’d be no complete sealing or flooding with inert gas,” and he refers to the partial seal being advised by Mines Rescue to sustain life but there was an elevated risk the partial seal may increase the fire or explosion risk but also may not.  So that’s pretty much as he describes it on the frontline, here’s a possibility sealing, department position is, “No, it will not take place,” partial sealing, well on his evidence of that time, “It may work but it may have the opposite effect.”  Did you become aware of that discussion?

A. Not for some time later.

objection:  ms mcdonald (10:39:40) – put entire paragraph to witness 

cross-examination continues:  Mr Davidson 

Q. Well bring it up for you, it’s DOL7770020004/6.
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WITNESS REFERRED TO DOL7770020004/6 – PARAGRAPH 27

Q. See paragraph 27 there.  Now, my question was simply whether you understood the position as he described it on that day.  Read the whole paragraph, I have no reason to re-put the question to you.  Did you understand, on that day that the position was as he describes there, Mr Bellett?

A. I wasn’t aware of that at the time.  I would note that, so as I read that there was a discussion at the mine about partial sealing and people at the mine made a decision as is described in paragraph 28 to try the partial seal option.  I do not recall at any point any proposals around partially sealing coming to Assistant Commissioner Grant Nicholls to approve.  

Q. But I'm not asking that.  Were you aware, in Wellington, on this day, that sealing had been discussed on the frontline and your people had been involved, or partial sealing had been discussed?

A. I was aware that sealing had been discussed.  I wasn’t aware that partial sealing was discussed at that point.

Q. But when did you become aware that partial sealing was, at least, on the table?

A. Well, I'm not sure that it ever was on the table?

Q. Well, it was discussed as a possibility?

A. It was, I mean, there were lots of discussions occurring at the mine.  It was very difficult, frankly, even for people at the mine to be aware of all the discussions that were occurring at the mine.

Q. Well, I'll leave the point on the basis that you don’t recall any discussions about partial sealing at this juncture, anyway, on the 20th?

A. Correct.

Q. Now, if we carry on with Mr Poynter on this day, he makes some comments about the meetings he was attending being too big, in his paragraph 21.  We’ve heard this from other witnesses Ms Haines.  Did that get through to you as a concern?

A. Can I have his evidence please sir?

WITNESS REFERRED TO DOL777002000509/3 
Q. You have read his evidence I take it?

A. Yes.  Mr Davidson, can you remind me.  So this is out of Kevin’s evidence on which day?

Q. This is on the 20th of November, the day I'm taking you to now.

A. Saturday.  Mhm.

Q. I'm just concerned to know, did this get back to you?

A. So your question is, “Did the view of our inspectors at the mine that incident control meetings were too large, get back to me?”

Q. Yes.

A. Yes.
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Q. And if we look here at the other problems that Mr Poynter was facing, in his paragraph 24, he was communicating with Greymouth by landline.  So he was communicating with Ms McBreen-Kerr by landline, but there was no cellphone, they couldn't send emails and they didn't want to tie up the landlines at the mine.  So communication was obviously a real problem from there?

A. Yes communication was a problem particularly in the early days.

Q. Yes, from there at the mine to your conduit in Greymouth, Ms McBreen‑Kerr to you?

A. Mmm.

Q. So there's obviously a real potential roadblock here in communication?

A. Yes, and I think there were the same issues for other agencies involved.  I don't know that it’s in our evidence but I do recall that Sheila McBreen‑Kerr at some point managed to get hold of a satellite phone to improve our communication.

Q. Now I come to the issue which is at the heart of the questions I want to put to you.  If you go to Mr Poynter’s paragraph 29?

A. Are we still on the Saturday, paragraph 29?

Q. Yes, paragraph 29?

A. Mhm.

Q. You see the reference to the active fire there?

A. (no audible answer 10:46:51)

Q. Now this is 3 o'clock on the Saturday.  “Indication there’s an active fire.”  And we now know that the fact that there is an ignition source in a fire that this evidence has turned out to be correct, is a very major factor in everything, every decision that was taken from this point on.  We're aware of that now Ms Haines.  When did you become aware of the suggestion or what Mr Poynter was saying he was told at the briefing at 3 o'clock that there was an active fire?  What did you know about that on that day?

A. I can't recall whether it was immediate, but it was certainly that day.

Q. And did you have –

A. I also recall that there was quite a lot of, as was described, that there was quite a lot of uncertainty and that there was different interpretations of that evidence around whether there was a fire or not.

Q. Well just pause there.  On this day, can you tell this Commission today that on the 20th you understood there was a debate about whether there was a fire or not?

A. I'm not 100% certain that I knew on the Saturday but I'm pretty damn sure I did.

Q. Now before we go on from here, we can see that on this day, and I'm just going to refer to the reference.  It’s in the police sequence of events at page 22 at 1930.  You are recorded, 7.30 at night, that you would welcome expert advice from Australia especially in the interpretation of results, gas results.  Do you recall that?

A. Can I have the extract please sir?

Q. Can we bring up the sequence of events please Ms Basher, page 22?  This is at page 22 at 1930.  Can you see the reference to your name there?  Do you recall that?
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A. Yeah, so this was on Saturday afternoon and evening, and Assistant Commissioner Nicholls rang me and I’m not 100% sure, but I think the context was that, look there were offers of help pouring into police from all parts of the world and I think that was the context for this and he was asking me whether expert advice on gas, interpretation of gas results would be of value to their decision-making and my recollection is that I consulted with Geraint Emrys and subsequently replied to Grant Nicholls that, yes, the department thought that would add value for the police decision-making process.

Q. I just want to get this right.  Was it Assistant Commissioner Nicholls contacting you about getting expert advice from Australia, or were you contacting him?

A. My recollection is that he rang me a couple of hours before that time and asked me whether the department thought it would be of value and so this was my reply to him.

Q. So, just to be, crystallise it, he rang to ask you if you thought it would be of value if expert advice was obtained from Australia?

A. If the department thought advice from Australia would be useful.  I think the context was that the police were being offered advice from Australia.

Q. And you said, yes, you thought that would be a good idea?

A. I consulted with Dr Geraint Emrys and on that basis said, yes that may help in decision-making.

Q. It may help in the decision-making?

A. Oh, I can’t remember whether I used those words exactly Mr Davidson, but that was the general gist.

Q. But did you, through Dr Emrys or yourself, assist the police by providing information about who could assist with such evaluation of results, sampling results?

A. I can’t recall at that time.  At different times during the process we did provide advice to the police, Dr Geraint Emrys provided advice to the police about who in particular might be able to assist.  I’m not sure that we did it that time.

Q. See, the reason I’m asking, and it may seem of no consequence to you, but it really picks up on Mr Hampton’s questions, if at all it consisted of was, “Do you think it will be helpful to get some expert advice from Australia?”  And your answer is, “Yes, we think it would,” after some consideration, that hardly advances the matter, does it?  It’s like saying, “Well, that’s a good idea?”

A. Sir, I’m not sure what your point is?

Q. Well, I can’t see what the point of this was, that’s why I’m asking the question.  I just can’t understand that the inquiry of you as recorded is for your view, whether it might be a good idea to get some expert advice from Australia?

A. Well, I don’t recall what the police did with that, but I presume it was to inform them as to a decision as to whether to take up the offer of help that was requested – that was offered, I don't know.

Q. Right, now I’m going back to the fire.  Now, I’m not going to go to the briefs unless I have to, but I’m going to call on Assistant Commissioner Christian, because I think that’s what he may have been, or acting, in his police brief, and I’ll just go to the record, in 12, stage 3, paragraph 46, refers to advice being given of the carbon monoxide gas sampling at 700 parts per million, and the advice that he was given by 
Mr Stuart-Black which appears at paragraph 47 in Mr Christian’s brief that, “This is lethal after 30 minutes exposure.”  Now that’s an exchange at the Wellington end about gas and the effect on survivability on that day.  Were you party to any discussion about that?

A. Sir, can you put the paragraphs up for me please?

Q. All right, it’s POLICE.BRF.12/3, paragraph 46 and 47, look at 46 first.

WITNESS REFERRED TO POLICE.BRF.12/3
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A. So this is from the police on the Saturday the 20th of November?

Q. Yes.

A. In the evening.  

Q. He is at this very high end, this is, I’ll call it Mr Christian, alternating with Mr Nicholls, is getting information as to survivability which is obviously a crucial consideration.  Now you see that, and I want to know whether anything of that came to you in Wellington on that night, we’re a day after the explosion, and the question of survivability is on everybody’s mind.  Did it get to you?

A. I don’t think that particular document got to me.  I’m just reading it to check whether I had the information directly from my own people.  I certainly knew that there was evidence that suggests that there may have been a fire.  And as I understood it, that there was a question of interpretation.  My recollection is that there was some reading which people questioned for different reasons and that there was no certainty and there was considerable debate about whether there was a fire or not but, yes, I was aware of that.  Exactly the detail of all of that, no sir I wasn’t aware of.

Q. I see.  Well did you have a discussion of your own with anyone, either police or Department of Labour, Wellington, about what was known as to the gases and the survivability of them, or in them?

A. Did I myself have a –

Q. Yes, a view yourself?

A. No, no I didn’t.

Q. Now if we look at the New Zealand Fire Service institutional brief, which is NZFS0015/43, at paragraph D68, read that.  You see that?

A. Yes I’ve read that.

Q. That it’s become apparent there was combustion inside the mine and this was passed on to Police National Headquarters.  This is from fire service, your head of the Department of Labour’s operation here in Wellington.  Did you become aware of any of this information in the way it’s expressed there?

A. Not the way it’s expressed there.

Q. So I’m taking it then that as much as you knew was that there was a report of combustion or a fire of some sort but there was doubt about it?

A. Yes, I wasn’t aware at that time that the fire service were as clear as expressed there around fire.

Q. And can we go to paragraph D72 please Ms Basher, and bring that up.  Just take a moment to read that.  You read that?

A. Yes.
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Q. It’s pretty stark isn't it that if there’s a fire the only way to effectively fight it is to seal the mine and starve the fire of oxygen.  So life has to be extinct.  That’s the way it’s expressed.  The reason I'm raising this with you is to understand then, in the hierarchical structure, or the structure that’s been established, how much was getting through to you about this crucial information relevant to survivability, to rescue and ultimately recovery.  How much was getting to you of the detail that we see here?

A. The detail wasn’t getting to me but I was well aware, as were our people at the mine and people in Greymouth, that, yeah, I haven't seen it as starkly as this but that the prospect of survivability was reducing rapidly.

Q. Now, just before we move onto the last points I want to come to, you, at this stage, had squarely put the department’s position with regard to any entry, re-entry, in terms of risk that could be done.  The position of the department was I think, I hope you would accept, was there would be no sealing while there was a slim chance, even any chance of life?

A. Yes.

Q. And at this point, with that being your position, on the 20th, a full day after the explosion, were you aware of what self-rescue capacity the mine held for any man who survived the first blast?

A. In general terms, yes.  I'm really not the right witness to answer these questions in detail, but yes, in general terms, yes.

Q. So, you understood there had been a fresh air base disestablished, decommissioned in the drift?

A. I'm not sure that I was aware of that at that time, I can't recall.

Q. Did you know how long a self-rescuer would last, the two time intervals, time periods that the rescuers would operate for?

A. I had a general sense.  I mean, I can't remember, 30 minutes, 45 minutes, whatever.  I knew they were short.

Q. Did you know where they were held in the mine?

A. I think I knew that there was a stash of them in the fresh air base and that miners carried them.  

Q. Did you have a plan which showed you where the, so-called, fresh air base was?

A. No I didn't.

Q. You didn't?

A. No.

Q. So you didn't have a mine plan with you in Wellington?

A. Perhaps, just to clarify, my role wasn’t to be a technical person assessing information, et cetera, et cetera.  That was the police.  I was relying on my people to provide advice on the health and safety issues to assist the police in their decision-making.

Q. But a health and safety issue and the decision-making process required some understanding of survivability and the conditions underground, did it not?

A. Yes.

Q. And so knowing these things were highly relevant considerations to survivability and the position that you would adopt with regard to re‑entry?  Life had to be extinct.  That was the position you’d taken.  I'm now trying to find out what you brought to bear in your decision-making about this?

A. I think what we did was quite early on in the process, we started asking questions about how a decision about survivability would be made because it seemed to us that that was really crucial.

Q. And to everybody.

A. Yeah.

Q. But where’s the record of this.  Is there a minute, a memorandum, criteria, a matrix, is there anything?

A. Well, the police did set up a process as described in Dr Geraint Emrys’ evidence and also in Jim Stuart-Black’s brief and that was the process that was used.
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Q. Well, back to my question.  In evaluating this issue, you didn't have a plan to look at, to calculate either the seat of the explosion which I've already raised with you, or where the self-rescuers were actually situated in the mine.  You didn't have such a plan?

A. No we didn't.  Our job was to support the exercise and we did suggest at different times what needed to be the focus and what sort of information the police would need to help them make decisions.  We tried to do that as a contributor to a process rather than by running parallel processes.

Q. Yes I understand that.  I'm just trying to find out what you knew, Ms Haines.  Now I'm going to refer briefly to NZFS0010/1, which is the incident log of the New Zealand Fire Service.

WITNESS REFERRED TO NZFS0010/1

Q. And I'm going to take you to some pages here for a very brief reference, firstly, at page 3 at 0710.  So we're still sticking with the 20th of November.  This is not record, but I'm going to take you shortly to reference to the Department of Labour’s representation at meetings referred to in this record.  If we look at 0710 there's an attendance, and this is the fire service attendance, at Police National Headquarters briefing.  Now I'll just clarify this.  I take it you didn't go to those briefings or did you?

A. Not to that one.

Q. What was the basis you attended briefings at Police National Headquarters?

A. Not – on occasion basically.

Q. Well I've already taken you to Dr Emrys.  He didn't actually go, fulfil that operational role at a meeting on the 23rd.  So between the 19th and the 23rd, who was going to these meetings at Police National Headquarters from the Department of Labour?

A. The Department of Labour wasn't present at those meetings.

Q. But you remember going to some?

A. Yes.

Q. You don't know what days?

A. Evidence is in my brief, but we certainly initiated a meeting with police, I think it was either on the Monday or the Tuesday morning around the approach that they were taking to decision-making and dealing with issues of survivability, et cetera.

Q. I accept immediately from my questions this is not your record, but I'm going to ask you about for a start at page 3, at 0710 the last bullet point, “Planning needs to commence for a mass fatality but not public”.  You see that?

A. Yes I see that.

Q. You weren’t party to a discussion with the police about that at that time?

A. Not that I recall.  I don't recall the police speaking to me about exposure standards to verify information provided by the mines company either.

Q. Turn to the next page Ms Basher at page 4, at 0845.  “A general sense,” in the fifth bullet point, “that Mines Rescue are realistic to the situation and consider K41 likely.”  You had no communication with the police or Mines Rescue or the fire service about that position being taken?  This is the 20th?

A. I was aware that parties considered that it was likely that everybody had been killed or no longer survived at that point.

Q. Okay, so that was your factoring that in.  If we look at the bottom of that page at 1036, there’s a message left with Mike Hall, fire service, regarding a watch group meeting.  Now, you remember what the watch group was?

A. Yes I remember the watch groups.

Q. And you went to those meetings?

A. Yes.  I'm just trying to think.  Yes, either me or someone from the department.  I think one of my staff attended one of them.

Q. And why was that set up?

A. The watch group?

Q. Yes.

A. It wasn't a decision-making body.  It was set up as a way of keeping agencies, especially agencies who were not so intimately involved with the Pike River disaster, informed as to what was going on and how they – to help them work out how they needed to respond.
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Q. So that was something for you to go to, right?

A. Yes it was, although I was in pretty close contact with Assistant Commissioner Nicholls anyway so, you know, that wasn’t their major function.

Q. Now I want to just go to page 5 please for one moment, at 12 noon, a watch group summary chaired by Steve Brazier and the department shown as there.  Were you there?

A. Which day are we, Saturday or Sunday, Sunday are we?

Q. We’re on the 20th?

A. Saturday.

Q. Do you go to that meeting?

A. Actually I’d have to check my evidence, I can’t recall, either me or one of my staff.  At this time we were all in at the department and working through both how we were going to support the rescue and recovery, this was very early that morning, and also how we were going to initiate the investigation and where we were going to source our staff from, from around the country in order to do all those things.  So that was a big priority for me at that time, I can’t remember to be honest whether I attended this one.  I definitely attended the one the following day.

Q. We’ll just close off this day, if we go to page 7, and we’re now up to 1938 when there was a call from Mark Boere, B-O-E-R-E, and the reality of the situation is clear to the Pike Mine team.  “Advised Mines Rescue that things are moving to recovery.”  This has come up in the inquiry but I want to ask you this question.  “Department of Labour have spoken to Crown Law, advised that mine cannot be sealed and flooded with nitrogen.”  Were you involved in any discussion to that effect?

A. No, I’m very puzzled as to, I’ve seen a couple of references to our discussion with Crown Law, there were no discussions with Crown Law.  Well there were no Department of Labour discussions with Crown Law.

Q. Well we’ve got to try and clear this up, and I’ll do so just before the break if I can.

objection:  ms mcdonald (11:12:42) 

legal discussion - questioning 
Commission adjourns:
11.15 am

COMMISSION resumes:
11.31 am

THE COMMISSION ADDRESSES MR DAVIDSON – ONLY WITNESSES INVOLVED IN CONVERSATION
cross-examination continues:  mr davidson

Q. So, with that Ms Haines, I’m going to move to the last part briefly of my questions of you, and they relate to the risk assessment process.  I’m not going to go to every paragraph of every brief, it will take too long, but I have to refer to other person’s briefs because you’re the witness for the department here, so unless we need to go there, we won’t be looking up paragraphs in the interest of time, all right?

A. I’ll do my best on that count, sir.

Q. I’m working from Mr Firmin’s evidence in this regard and as I understand his brief and I’m just going to refer to the paragraphs to help us in the record, in paragraph 54, and he’s on the frontline here for the department, “On the 22nd November he came to the mine with Mr Booyse and Mr Ellis said they were having trouble getting risk assessments approved and Doug White,” this is as sent, Mr Firmin received it, “Had not been able to do anything as risk assessments had not been approved from Greymouth, and the risk assessments were those for the conveyor, running the conveyor, using the robot and putting the camera down the Slimline shaft.  The task of doing the risk assessment was allocated by the company and to their own personnel.”  So, Pike had asked for a risk assessment to be done and in paragraph 55 Mr Firmin says, “One criticism was that too many Pike people were involved and they needed someone independent.”  And Mr Ellis, paragraph 56 said, “What was needed, work needed to be done, approved by all parties so quick action should take place.”  Now, then what followed, and this seems to be where the department came in, in paragraph 57, “Steve Ellis needed the risk assessments done and everyone was frustrated.”  So Inspector Canning, in paragraph 58, was the policeman and approached and asked Johan and Mr Firmin for help, Mr Booyse and Mr Firmin.  The department would move away from the regulatory role and take a more active role in risk assessment.  
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Q. This seems to be the point at which the ground moves, Ms Haines and Mr Firmin checks with Ms McBreen-Kerr, paragraph 59, and asks if it was okay for the department to critique the risk assessments very thoroughly, and then send them to Ms McBreen-Kerr by email and then she would get another team to look at them.  This seems to be the structure that was set up by a risk assessment as at the 22nd of November.  So I suppose for a regulator, something of a sea-change in the position.  Did you understand that at the time?

A. Could you please direct me to the evidence.  I'm not sure whose brief you're reading from.

Q. This is Mr Firmin’s brief.  I'm reading in particular now from page DOL7770020003/11, paragraph 59.

A. So, your question Mr Davidson?

Q. Were you aware that this was the role the department seems to have taken on from the 22nd of November at the request of Inspector Canning for the purpose of actually critiquing risk assessments in the way described at paragraph 59?

A. Was I aware of that conversation on that day?

Q. Yeah.

A. I don't recall.  What I can say is that at various times different parties pointed out to us things that they thought weren’t working about the process, and in each case we did endeavour to make changes to make it work better for all parties.  I think that’s an example.  I think Sheila’s evidence at the front of her brief talks about how our people at the mine were there to support in whatever way they could, and I read the statement as Mike Firmin just clarifying that he wouldn't be making final calls on the department’s position about the safety of staff because we had the process in Greymouth which did that, but that he was playing a part at the front-end.
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Q. Look Ms Haines.  Sorry, I just need to get it clear.  Until this time, until this date and these events described in this brief, it seems that the department was not critiquing risk assessments but at this time agreed to do so by the structure that I've just put to you?

A. At the mine?

Q. Yes.

A. That’s how I read it also.

Q. Yes.  But it didn't just involve the mine because it was going to go to Greymouth, at paragraph 59, “She said it would be okay to critique risk assessments very thoroughly, send them through to her email address and she’d get another team to look at them.”  

A. Yes, so that was our peer review, QA process.

Q. And who was doing that?

A. Sheila and the other inspectors who are in Greymouth.

Q. So, we’ve got a critique at the front, as it were, critique, a reviewer in Greymouth and then it would go back for the operation in question or to say nothing?

A. Or to, in some cases that’s what did appear to happen, it formerly went from Greymouth to the incident controller in Greymouth, sometimes to speed things up there was contact made directly with people up on the hill.

Q. So, if we look at paragraph 66 you wouldn't be involved in this but there was a risk assessment for the robot sought by Nick Gribble and this is at page 12 of this document.  And Mr Firmin says, “We changed a few things.  I can't recall exactly what.  We asked Nick to make the changes and to email it to Sheila for a further peer review.  This was initially undeliverable as we had her address wrong.”  Small thing it may seem, but I'm putting it to you because there is a lot of complaint about delays in the risk assessment process described in the evidence and you would have read that?

A. Yes I have read the participants, the other evidence about that and I have made a statement about it myself in my supplementary brief.

Q. And we do know from the same record that the department was working very late hours, through early hours of the morning, for example on the robot, 3.44 am on the 23rd of November?

A. Mhm.

Q. And Ms McBreen-Kerr rang Mr Firmin to ask if she could discuss it with him at that time.  And what we know is that, from paragraph 73, I'm not going to bring the page up, at that time, Ms McBreen-Kerr suggested Mr Booyse and Mr Firmin go to another room and assess the issues from a technical point of view and then pass it on to her.  Once that was done, Mr Stewart and Mr Bellett reviewed the risk assessment more generally so as not to influence each other.  So two components of the department working on this.  And it was sent through to Wellington after being signed-off by Ms McBreen-Kerr at 5.37 am.  So, it’s late night stuff for the department?

A. Early morning stuff yeah.  
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Q. And that eventually became –

A. And my understanding is that when Sheila did use processes where she had more than one peer on the job, that they were done in parallel, not in series.

Q. Yes.  And eventually the load on the department became such that you saw the need, I think, to comment in your brief that you felt, this is your paragraph 40 and you’ll know it, the process of late night work became very worrying to you because the risk assessments themselves were not safe.  You’ll remember this paragraph Ms Haines.  “The reviewers were simply too tired to do the work?”

A. Yes, and that was after the weekend when I wasn’t present and Geraint had been acting in my role and was observations he made to me at that time.

Q. Yes.  

A. And I think it’s fair to say that by that stage in the process, after many days of around the clock work, there were many parties who are pretty fatigued by then.

Q. Yes, and of course.  And you didn’t have a shift system as many other parties did.  You didn’t have a formal changeover did you, in the department, not as a criticism, but you didn’t?

A. No, we didn’t.  We did spell our people in an informal way.  With a few more people I think in future I would instigate a formal shift system.

Q. Now two other points about this risk assessment.  Dr Emrys raises in his paragraph 27, which I’m not going to bring up, his concern about another type of conflict of interest to that which Mr Hampton’s raised with you, a conflict of interest between the department developing the plans and reviewing them.  This is what Dr Emrys says in his paragraph 27.  So it’s clear what he’s saying.  He says the department is contributing to the formulation of plans for work at the mine, whatever that may be, but then reviewing them.  So what plans did the department generate?

A. What I read from Geraint’s briefs, and it’s not what I wrote, is that we needed to be clear that we were at the mine site, we were helping the company to prepare plans, and as you just pointed out in your earlier exchange around Inspector John Canning, at times that was actually doing work on risk assessments, but that we had a quality assurance sign-off process which didn't involve those people and I think just making that really clear.

1143

Q. I'm not going to go to what we see in all the evidence, but what we read, for example, of Mr Firmin, is that there are accusations flying around that there were delays in the process that were holding everything up and there are counter-assertions that one of the problems was that what came to the department for assessment was inadequate, lacked information, lacked detail and couldn't be processed without going back for more information.  You would have seen the exchanges in the evidence which can be addressed in submissions and my question of you is it seems, am I right, that eventually this became a point of real conflict between those who were generating risk assessments to viewing them, returning them, delays in getting them completed became – were laid at the door of the department.  Now, the department had its own response to that which it wasn't the department’s fault.  Is that fair?

A. Yes that’s true.

Q. Mr Poynter even in his evidence at one point refers to being concerned enough about the position and what the department was taken to have done, that he went to the mine to get a receipt signed for a risk assessment that was completed in which he was involved.

A. I don't recall that in his evidence but so be it.  I think the department, where it became aware of delays in the system, it took action and I think this is in the evidence of several of the people who have provided briefs from the department to clarify and to speed things up so, and as I said in my initial brief I mean clearly somebody having the wrong email address is a source of delay and that’s a mistake that somebody genuinely made.  However, I do think that in general terms the department processed risk assessments really efficiently as best it could.  Sometimes processes weren’t clear, sometimes things were delivered back onto police officers’ desks and they weren’t found there.  There was quite a number of different things that went wrong.  I, yeah, I think that the department when things were pointed out to it, took steps to make the process work as best possible. 

Q. Two final points.  First, what would you have changed?  What would you change now in terms of those communications and the department role that was undertaken?

A. Go back to the material in my supplementary brief?

Q. Yes, I've read that.

A. I do think that the levels of decision-making didn't help, from my papers, and I think more decisions being made at the mine and some critical decisions being subject to some quality assurance in review I think is the way forward.  I would note, however, that in fact I have reservations around how well that would have worked.   In this case, I think that my observation is that at the mine there was clearer structure and better processes needed to be put in place and they would’ve had to be there in order for this to work.

Q. And what would be the department’s contribution to that process in such a situation?

A. Sorry?

Q. What would the department contribute to that?

A. To?

Q. To the better structure?

A. Oh, how would the department contribute in future?

Q. Yes.

A. Well I do see us as available to provide health and safety advice and, as I mentioned earlier, my personal view is that I would see the chief inspector as having a role as formal health and safety adviser to the incident controller and more of the decisions being made by the incident controller at the mine.

Q. Finally, you had a representative at a meeting which the families called on the 23rd of May in Christchurch, the Commodore Hotel, do you remember that?

A. Yes I wasn't there but we did have a representative at that meeting, yes.

Q. And could you bring up Ms Basher, MRS0100?

WITNESS REFERRED TO MRS0100
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Q. Now I just record on the second page of this letter the signatures from the families, the union and the Mines Rescue Service, and on the page we have on the screen, the police, the department and the company in receivership.  And it records the need for work to be commissioned to assess feasibility and plan re-entry, to recover the men or to assess alternative proposals for re-entry, and all parties recognise the importance of recovery, and all parties are committed to expedite this process.  And at the end at paragraph 4, “Further meetings will be scheduled to progress all our specs of this process.”  That was signed off for the department, can you indicate what role the department has played in the processes since that time to achieve the aims of the families to re-enter the mine?

A. I think the main part of the contribution we are making is set out, I think, in my brief of evidence, attached to the back is the letter that I wrote to the receivers of Pike River Mine?

Q. Yes.

A. We had discussions when the receivers took control of the mine around managing health and safety at the mine and made some suggestions to them about how they might do that and also asked that we be kept informed of proposals to recover, to re-enter the mine for the purposes of recovery and for other purposes also, and we are being kept informed by the receivers of their plans and will play a health and safety role consistent with our role in the department’s mandate to make sure that whatever is done in the future to assist with the recovery of the men and the recovery of the mine is done safely.

Q. Were you aware that the proposed reconnaissance walk into the mine that has been talked about for some 12 weeks now was something that Mr Ellis would not approve?

A. Not until I attended the meeting the other night, last week.

Q. But you’d have known for weeks before that this proposal was an active proposal?

A. I knew that there was a proposal being developed.  I was aware of that and I’m sure that John Kay and my mining inspectors had more detail about that, because John Kay has been kept informed directly by the receivers.

Q. Were you aware of the, as a word, “Agreement or understanding,” between the small committee established to represent the families and Pike River regarding the remote sealing of the rockfall?

A. I wasn’t aware of that myself personally until the meeting last week
Mr Davidson.

Q. You realise how crucial these two things are to the family, and you’ve known that for months now haven’t you?

A. Absolutely.

Q. And so that proposal for the sealing of the rockfall just never came passed you until last week, you didn’t know of it till last week?

A. I know the department did, I subsequently followed up back at the department to see what information we did have, yes.  So the department is being kept informed and any proposals that the company has will be quality assured by us as agreed with the receiver in due course.  The decision around proposals sits with the company, it doesn’t sit with the department.

Q. Of course.  What the families now need, as you heard in evidence yesterday, is an immediacy about this, matters proceed swiftly, can you give the families that assurance from your perspective?

A. Absolutely.

Q. You will?
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A. Absolutely.  Bearing in mind the caveat that I’ve mentioned to a couple of other parties, and that is that timeliness is really important, but so is safety.  So we will make resources available to do what we can to make sure that work is done in an appropriate way which doesn’t compromise the safety of any further persons, and we will do that as quick as we jolly well can.

Q. That’s a given, and so you are committing publicly to what’s contained in this document which is on the screen now, to expedition?

A. Yes.  I was aware – yes, I mean that document was run past me before we agreed to sign it, so it was signed with our, my blessing by our representative.

cross-examination:  mr moore

Q. First of all, I just want to ask you some questions that arose from 
cross-examination by Mr Hampton.  It was put to you that, and these are my words rather than Mr Hampton’s words, that it was inappropriate that Mr Bellett indicated that the Department of Labour might have to invoke its statutory powers to issue a prohibition notice and you were referred to the brief of evidence of Mr Poynter at paragraph 32, and I’ll just ask Ms Basher to bring that up, but for the record it is DOL77700020005/09.

WITNESS REFERRED TO DOL77700020005/09

Q. Paragraph 32, sorry it should be page 4, I think and if we could just blow that up please, paragraph 32 just so that we can see it expanded here, just to remind you of what you’re being asked about in relation to that.  Doesn’t that passage simply convey the correct legal position that, in other words, Department of Labour inspectors were letting others know that there was a power of veto, that’s the way in which it’s being described here?

A. Absolutely, that’s how I read it.

Q. And that paragraph isn’t suggesting for a moment that there was a question of at least exercising it at that point, does it?

A. Correct.  I think that Dave Bellett reflects in his second sentence.  “I don’t think this option was ever close to being needed to be acted upon.”

Q. Is it your understanding that that was part of the collaborative process that operated between the various agencies involved in this exercise, the sharing of knowledge and where appropriate, advice as to what the law said?

A. Yes.

Q. Mr Stevens asked you about a meeting that you attended at Police National Headquarters on Monday the 22nd of November at 11.00 am, and suggested that there was some confusion arising from the police sequence of events document in relation to this, and I’m going to ask you please to refer to the brief of evidence of Assistant Commissioner Nicholls, which for the record is POLICE.BRF.29/39, 39 is a reference to the page and the paragraphs I’m going to ask you to look at are paragraphs 148 to 152, just so we get the context.

WITNESS REFERRED TO POLICE.BRF.29/39

A. 148 to 152?

Q. 148, yes, and we’ll go over to the next page, thank you Ms Basher.  In particular, if you’d look at paragraph 151, does that correctly set out the agreed process for decision-making on the question of re-entry to the mine, at least as you understood it from the police perspective?

A. Yes.  The discussion we had with the police that day, I note Dr Geraint Emrys was also at that discussion and it was around getting clear, clarity from police about the decision-making framework they were going to use in terms of making very critical decisions, and that was what Grant Nicholls subsequently laid out as the process he was going to follow.
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Q. And these were questions referable to Superintendent Knowles as the incident controller, is that your understanding, questions which he needed to ask himself in relation to decisions?

A. If I could just read the…

Q. Certainly.

A. Yes it relates to the comment in the previous paragraph 150.  “The police incident controller being reliant on expert advice, the consensus on the ground based on expert advice which would result in decision on the ground which will be signed-off at Police National Headquarters.”

Q. And part of that exercise, that decision-making exercise, required Superintendent Knowles to be satisfied that the Department of Labour supported the particular decision in question here it relating to re-entry?

A. Yes.

Q. Is that your understanding?

A. It is.

Q. Mr Stevens also asked you a question which related to the installation of the video camera at the Slimline on the 23rd of November and it was suggested to you that Sheila McBreen-Kerr had held up or wrongly delayed the risk assessments relating to the installation of that particular camera.  Do you recall those questions being put to you?

A. Yes I do.

Q. And you refer to an email which suggested that the police’s legal advisor, Anna Tutton, was asking about the risk assessment for this at 3.28 pm on the 23rd of November.  That was the timing of the email that was put to you.  Do you recall that?

A. Yes, I can't recall exactly the 28 pm et cetera.

Q. Right, well you can take it from me that the timing is 3.28 pm.  Are you aware now that that camera actually went down the Slimline shaft at 1.23 pm that day, in other words, a couple of hours before that particular…

A. I am aware that there are a number of decisions and actions taken without formal sign-off of risks.

Q. And by 2.00 pm that day, and for the purpose of the record this is an IAP.  PIKE.00152 which records, “The camera inserted down the Slimline shaft recorded no evidence of mine personnel buy evidence of windblast damage.”  So, if that’s correct, Mr Stevens’ proposition that there was delay in fact isn't correct is it?

A. It would certainly suggest an action took place, so, yes.

Q. Yes, and two hours before the email that you were referred to?

A. Mmm.

Q. Thank you.

MR WILDING ADDRESSES The Commission:  ISSUES TO BE DEALT WITH BY WAY OF WRITING
questions from COMMISSIONER HENRY: 

Q. Ms Haines when you became leader of this difficult task, was it a full‑time job for you or did you have to carry on carrying out your other duties as deputy CE?

A. No it wasn't a full-time job for me, Mr Henry.
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Q. So, the amount of time that you were able to devote to it, was that on top of your normal duties?

A. Yes.  Obviously quite a lot of normal duties got pushed out of the way where they could.  It also was a job which involved me, you know, through the night on several nights, et cetera at different times.

Q. And for Sheila McBreen-Kerr, was it full-time for her?

A. Yes.  While Sheila was being Greymouth we relieved her of other duties.  We were keen in fact to not keep her there too long.  We had – she was the regional manager of the southern region of the group and as such was dealing with the effects of the September earthquake for the staff, the office and the workplaces in the Canterbury region.

Q. That’s fine.  Had the Department of Labour been involved in any previous rescue, recovery operations before Pike River, let’s say in the last 10 years?

A. Not to my knowledge.  We're not an emergency management agency in most circumstances.

Q. So would it be true to say that you weren’t familiar with the CIMS system?

A. I was careful to check at the beginning of the process around our powers, the duties of other parties and the way the police were going to run things, so that was the way that I felt I could familiarise myself with things, but I had had no formal training in CIMS.

Q. Would you be aware that under the CIMS system, the Department of Labour, although it would be involved in the control function as part of the incident controller’s team, it would retain its own command structure?

A. I wouldn't have been aware of that, but that’s what I would have expected.  It’s consistent with the sort of general management principles and approaches.

Q. Now, very briefly, on the new High Hazards Unit, my understanding is that you are going to have two chief inspectors?

A. Mhm.

Q. One will deal with the mining industry and one will deal with petroleum?

A. Petroleum and gas yes.

Q. Petroleum and gas, and there will be three inspectors under each of them?

A. Yes.

Q. Now reading the proposals, it appears that that’s really directed to compliance, and by “compliance” I mean not just enforcement but advice and assistance to those industries?

A. Absolutely yes, to enable us perform our regulatory function.  We also envisage that it will give us the capacity to do two things.  One is to work more closely with industry as opposed to individual companies.  As well, I think that’s an important role for us in terms of standards, et cetera, and also to work more closely with Australia in terms of the professional support for our inspectors and also we're hopeful of being able to access – we've got more resources now, so we will be able to access specialist advice and expertise when it’s not available in New Zealand, so we're envisaging that that will help us.

Q. But that High Hazards Unit at least, I mean in part you have to wait for the findings of this Royal Commission to decide whether to go further. That’s your public statement or the Minister’s public statement?

A. Absolutely.  It is.

Q. But my question really is, that High Hazards Unit and those people in there, that increased capacity, are not aimed at rescue and recovery are they?

A. No.  The department doesn't see itself as an emergency management organisation but I think in both cases, in both of these high hazard cases, whether it was an offshore gas or petroleum event like happened in Florida last year or something like Pike River, that the department would play a role, but albeit a small role, we're a small organisation.

Q. Yes, and as a small organisation you've got to watch out for what I would call “mission creep” haven’t you?

A. Mmm.

Q. Would you agree?

A. Yes.

questions from COMMISSIONER BELL:  

Q. Ms Haines, I've just got a few matters, some of which have been canvassed before, but I'm obliged to ask some of these questions.  In section 15 of your report, of your abbreviated statement, the third dot point you talk about that the risk assessment was too technical in parts.  I find it a bit strange that a risk assessment can be too technical.  Can you comment on – to me, if it’s too technical are the wrong people are looking at it?
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A. I think the comment relates to the fact that at times the risk assessments were too technical for the decision-makers who were a non-technical audience.

Q. That’s what I’m trying to make, I mean I just don’t understand why they should be making the decisions?

A. Yeah, which is the point that I’ve noted around where decisions should be made in future in these circumstances.

Q. In section 16 of your statement you talk about your group approved the robot, I think it was a police robot, to go into the mine.  I mean this robot was not intrinsically safe and ended up short-circuiting or whatever in the mine that could’ve been a very dangerous moment if there had been gas there, but people with limited technical knowledge were signing off on it.  I mean, I just find that very difficult to comprehend?

A. I’m not able to comment on that but I understand that our people who did that risk assessment were aware of the risks though and they were adequately managed.  

Q. I just also notice in your first report that the union was the group that notified your department about Pike, is that normal that a union would be the first people to tell you?

A. Well I haven’t been in this situation before so I don’t know what normal would be but I was very grateful that the CTU thought that they should let us know because they’d learnt through the EPMU –

Q. But wouldn’t it be a requirement for the mine to notify the inspector there’d been an incident?

A. Yes, yes, yeah, I imagine there was.  I don’t imagine that would’ve been the first priority for the Pike River Mine at the time, I don’t know.  I don’t actually know whether that happened but we were on site pretty soon after anyway.

Q. I also found it a bit strange that you took it upon yourself to actually ring an inspector.  I mean why did you ring that far down the organisation, why wouldn’t you have just contacted Ms McBreen-Kerr or the person running the system there and left that to them?

A. Well I did endeavour, it’s probably not in my brief but I did start with Sheila and then I moved on to Margaret who worked for her, it was just after 5.00 pm on a Friday night, neither of them were answering their mobile phones at the time, I did leave messages for them, but I thought in the circumstances it was important to mobilise resources as quickly as I could.

Q. I’m not trying to be difficult here, but I actually occupy exactly the same role as you do in Queensland, I have the same almost identical responsibilities and I’m just trying to understand how I would behave in that situation, whether I would get involved to the extent that you got involved.  I’d understand it’s different in terms of size and everything else but I’m just having difficulty rationalising that.  

A. Well just a couple of things around that.  I mean we are a small organisation, especially the parts of our organisation that work on mining are small and even with the High Hazards Unit that Mr Henry refers to we are still very small, so I think that needs to be taken into account.  And I guess the other thing about this particular operation was, you know, when I checked with police about how they were going to run the incident clearly a lot of decisions were going to be made at Police National Headquarters, I took that into account in working out the department could best help.

Q. Yes, I accept a small country argument, my only comment there is that coal mines cause problems in small and big countries?

A. Yes.

Q. As we’ve seen here.

A. Yes.

Q. So there’s no real shortcuts about how they can be managed?

A. Mmm.

Q. And just finally, I asked the same question of Doug White, do you find it strange that in the life of Pike no prohibition notices were ever issued, no improvement notices were ever issued by your inspectorate?

A. You’ve probably read Mr Bell the evidence put forward to the Commission, the review done by Gunningham and Neal around our interactions with Pike River, and that goes through quite a lot of detail around how our inspectors related to Pike River.  I think the department’s general approach is that, as Mr Henry referred to, as regulators we see ourselves as having three functions.  First of all to educate, make sure employers are aware of their responsibilities, second to engage with them around how they will fulfil those responsibilities and third to enforce.  I note that in the case in one of the mines that it’s not currently not operating underground, we do have what we call a negotiated agreement in place where they won’t go into the mine without agreement from us and subject to certain conditions.
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A. I also note that the Australian’s, in fact a member of your own staff, I think, Tim Watson and Brett Garland, conducted an audit of the other underground coal mines shortly after the Pike River explosion and over the early parts of this year, and they made no comment about our, the way we approached things.  They were happy with the negotiated agreement with that mine and they didn’t think that there was anything else we needed to have done.  Yes, that’s about it.

Q. Well just at this point I’m going to put it to you that we would not have one mine in Australia that would’ve gone that length of time without some sort of compliance or enforcement, not one.  And I just find it very unusual that a mine can run for six or seven years, and I’m not saying it’s got to be shut regularly or anything else, I’m just saying there wasn’t even an improvement notice.  It was almost like no one had gone there, or if they’d gone there, they’d just done very little, anyway, I accept what you’re saying to me, I accept what you’re saying.

A. I just want to make one other comment and that is that, I think, when you get to Phase Four, there’s aspects of the way our regulations are written that I think need to be changed.  There’s no absolute standards and it does make it quite difficult for us in enforcement role at times.

re-examination:  MS MCDONALD – nil

witness excused

MR GALLAWAY CALLS

TREVOR COLIN WATTS (SWORN)

MR GALLAWAY ADDRESSES THE COMMISSION – TIME

Examination:  MR GALLAWAY
Q. Mr Watts, your full name is Trevor Colin Watts?

A. That’s correct.

Q. You are the general manager of the New Zealand Mines Rescue Service?

A. That is correct.

Q. If I can just lead on these matters at the moment, you have been in that position for two years and prior to that you had four and a half years as the Rapahoe Station Manager?

A. Yes, that’s correct.

Q. And you’ve had 19 years as a brigade member in addition to that?

A. That’s correct.

Q. Your qualifications are set out in the individual brief that you have filed as an annexure and I don’t intend to go through those in detail, but you do have a certificate in co-ordinated incident management system to level 4?

A. Yes, that’s correct.

Q. And can you also, for the Commission, please just describe your experience in the fire service?

A. Yes, I’ve had 23 years service with New Zealand Fire Service as a volunteer fire fighter and I spent the last eight years as deputy chief fire officer.

Q. And in terms of management experience you’ve had six and a half years in mine rescue management, 10 years as a business owner and manager, and you’ve been a relieving mine manager from time to time as well?

A. That’s correct.

Q. Just then – you have a copy of your brief with you?

A. Yes.

Q. If you could turn to page 2 please, Issue 2.3, and begin reading please at paragraph 3, and in fact of course, it’s the institutional brief, not your personal one?

WITNESS REFERRED TO INSTITUTIONAL BRIEF
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A. “Mines Rescue form the view that the initial shockwave of the first explosion would probably have killed most of the men immediately or rendered them unconscious.  If any of the men had not been killed immediately then they would have been quickly overcome by noxious gases or lack of oxygen within minutes.  If there had been some men who were able to don their personal self-rescuers then they are unlikely to have survived for any longer than the duration of the one self-rescuer, the only additional self-rescuer units were contained in the Slimline shaft area at the bottom of the FAB.  If the men had survived and had been able to reach the additional self-rescuers in the FAB, MRS believes that the men would have been able to walk out of the mine.  This view was reinforced by MRS when it viewed the video of the first explosion.  Compared the intensity and duration of the explosion with the size of the mine and also considered the limitations inherent and the self-rescuer equipment available, the experiences of the two Coal River Limited personnel who did manage to self-escape and the nature of the gases created after a large explosion of the type witnessed.”

Q. Now, you’ve heard the evidence of Mr Ellis in relation to survivability and that of Assistant Commissioner Nicholls?

A. Yes I have.

Q. And are you able to comment on their views that there was still a prospect that the men could have survived up until the time of the second explosion?

A. I have heard their evidence.  I can understand why Mr Ellis was optimistic. He stated that he was an optimistic person.  He had 29 of his men down the mine and he would’ve been hanging on to all hope.  In regard, just if I can quantify here, our position was survivability.  We did know that Pike River was a very small mine.  The video evidence that was clearly apparent and available on that first evening showed that there was a large explosion that lasted for 52 seconds.  The workforce were trained to self-escape.  They were trained to self-escape in the first instance, not to barricade themselves in.  All men had self-rescuers available to them as belt-worn units, 30 minute units.  Maximum distance that the men would've had to walk from their workplace to the FAB, I believe was around 700 metres maximum.

Q. What’s the relevance of that?

A. The belt-worn unit that they had available to them would've been sufficient to get to the Slimline shaft area where the additional self‑rescuers were contained.  Was all downhill to that point.  There was a self-rescuer cache available at the FAB or the Slimline shaft area as we know.  There had been no communications from within the mine outside of Daniel Rockhouse’s initial call.  There had been no communications from the Slimline shaft from 8.00 pm on the 19th when a Mines Rescue radio was lowered into the Slimline shaft area.  The Slimline shaft was down casting at 8.00 pm on Friday night, that meant fresh air was going down the Slimline shaft at that time, it was witnessed by Mines Rescue and Pike River personnel who were at the Slimline shaft at that time, meaning there was fresh air right at the bottom of the Slimline shaft.  Natural ventilation was going into the mine to the first intersection.  There was a natural ventilation that determined the survivability of Mr Rockhouse and Mr Smith.  If people had been able to walk to the point where Mr Rockhouse had survived, they also would have survived.  There was very little compressed air going into any of the upper reaches of the mine.  This was known in the early stages from, we heard from Mr Rockhouse, that when he opened the compressed air valves that it didn't blow his head off or his eye out like he suspected it should have done with a fully charged compressed airline.  
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A. On the Monday, the 22nd, it was known that the compressed airline was fractured and our understanding was from the graphs or the work that the engineers had completed on site, that the compressed airline was fractured in the main drift.  When they looked at those graphs it was also conveyed to us that you could see that the compressed air, the pressure in the line or the flow rate, had immediately dropped significantly.  It wasn't a slow taper-off if you like, it was immediate.  We understood the mechanics of an explosion.  We've already heard those and seen evidence of the mechanics of an explosion yesterday when reference was made to the New South Wales black book or commonly referred to in our profession as “the Bible”, where at 35 kpa a person is thrown seven metres, 100 kpa, lungs are damaged, and 240 kpa is probable fatal.  Unfortunately, we haven’t seen the results of the work that the police have commissioned with experts overseas.  Look at the explosion and the footage that was available and computer model of that explosion and there may be a day when we get a clearer picture of the pressure that was determined back in the central part of the mine where all the men were.  We knew earlier on, 9.00 pm on the 19th of November, there was 900 parts per million CO being recorded at the vent shaft.  A highly diluted reading of carbon monoxide.  Just heard evidence before.  Mr Stuart-Black stated that 700 ppm was unsurvivable after 30 minutes.  We also knew that the second means of egress is not available for the men.

Q. So in terms of Mr Ellis’ comment that there could have been men barricaded in stubs, what’s your view in relation to that?

A. I don't know how men could have survived barricaded in with the compressed airline fractured.  That could have been the only way that they could have survived.  They only had a 30 minute self-rescuer unit.  We've heard of air pockets being in the mine or pockets of oxygen.  I've heard this on numerous occasions in the last 10 months.  There were no air pockets.  There were no pockets of oxygen.  The top section in the mine filled with methane very very quickly.  How quickly, we don't know.  What we do know is the mine was a gassy mine.  Obviously the gas drainage line was ruptured.  Methane, we all know, is lighter than air and its buoyancy means that it fills the roof cavities very quickly and then will displace any air that’s in those cavities and continue to displace any air in the mine as it fills the mine.  I'd like to describe it as being like water.  If we tip a thousand litres of water or 10,000 litres of water into this room it’s going to find its own level and it certainly won't leave any pockets of air underneath your desks.  Methane does exactly the same thing except on the roof.

Q. All right then, if I could ask you then to jump forward in your brief to page 54 please.  In paragraph 317, we're dealing here with the opportunity for the men to have taken steps towards self-rescue, and if I could just ask you to read from paragraph 317 please Mr Watts?
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A.  “The planning for and training of coal mines and self-escape is of crucial importance.  In its 81 years of operation Mines Rescue Service has rarely rescued miners after an explosion but has instead often undertaken a recovery of victims and a recovery of the mine.  The importance of self-escape is critical and each mine needs to be planned and organised to ensure that everything has been done to assist the miner to evacuate safety.  This involves training and providing equipment and access to multiple egress options.”

Q. And then if you can leave paragraphs 318 to 322 please and carry on at paragraph 323, “Egress issues to enable self-rescue?”

A. “This issue has already been addressed in the brief of evidence with attachments dated 5th May 2011 the Phase One filed by Trevor Watts on behalf MRS.  MRS confirms that evidence and elaborates further below.  In terms of the construction of the mine there as a major issue with its design.  The vertical shaft coming out of any mine when there is a fire or explosion situation underground is always going to be of very little use as an egress.  Pike was a single entry mine which if blocked in the event of an emergency mean that the men would go to refuge and wait for assistance rather than attempt to escape.  I took part in a risk assessment process which looked at whether the main vent shaft could be considered to be a second means of egress.  I instigated that process” and if I could just clarify where it says, “I instigated it,” it’s my understanding that Mr Rockhouse actually instigated the process but that followed on from an audit report that I provided to Mr Rockhouse.

Q. So just to clarify, does Mines Rescue have the power to conduct audits or does it have to be invited to do so by a mine owner?

A. No we don’t have the power to conduct audits.  We are invited by the mine owner.

Q. And if you make recommendations in those audits as to safety does Mines Rescue have any ability to enforce those recommendations?

A. No sir, no.

Q. If you could just return to your brief please, paragraph 325?

A. “Process, because I did not think it was a suitable means of the second means of egress.  As a result of the risk assessment the main vent shaft was not considered by MRS to be an appropriate second means of egress and Neville Rockhouse acknowledged this in an email dated 
22nd January 2010.  MRS did not hear anything further from Pike about this issue but was aware that a fresh air refuge was installed at the bottom of the Slimline shaft.”

Q. Now we’ve heard evidence that Mr Poynter, the Department of Labour inspector, approved the second means of egress and in timing that was after your audit, do you have any comment in relation to that?

A. No, Mr Poynter was a mining man, I only heard or saw evidence of this over the last two weeks.  I was a bit gobsmacked to be honest, to know that Mr Poynter considered the shaft to be a suitable second means of egress from the mine in a situation that was going to be related to an irrespirable atmosphere.

Q. I don’t think you need to deal with the issues in your brief, “The equipment and resources available to the men.”  So if I then ask you then to turn please to the passage beginning at paragraph 347 where you talk about the training in relation to self-escape.  So that’s on page 60, paragraph 347?

A. “This is after reference to the training mine worker programme that Mines Rescue assisted Pike River in and it was developed in conjunction with Tai Poutini Polytechnic here in Greymouth.  One of the training segments dealt with self-escape.  If a miner is unable to self-escape because he is trapped or there is an obstacle in the way then he is taught to barricade himself in and take refuge and wait for rescue, otherwise all of the training is concentrated on self-escape in the event of an emergency.”  
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A. And just to elaborate on that, in any training that Mines Rescue ever undertake with regard to self-escape, we always emphasise that barricading yourself in is an absolute last resort, when all other options are exhausted to you.  Quite often I’ve used the analogy, “While I’ve still got a breath left in my body that would be, I’d be heading for daylight.”  “Self-escape training which MRS provides at the station, being the rescue station involves miners putting on a training self-rescuer unit, which is essentially the same as a real self-rescuer.  The miner opens it up, pulls it out, puts the mouthpiece in, puts the nose clip on and then breathes normally.  The self-rescuer training is completed in the training room and also in a simulated environment of darkness and no visibility.  Trainees are given smoke goggles with the lenses blanked out and have to don the self-rescuer with no visibility.  Trainees are also put through their training tunnel at the station and they follow the lifeline with cones, with no visibility until they reach the opposite end, or what we would term as a place of safety.  Obstacles are put into the tunnel to simulate an underground environment.  The Pike trainee miner programme included three different training days with self-rescuer training and the trainee mine worker programme was over three months, so three different days.  One of these days was held underground at the mine which targeted self-escape and self-rescue, or self-rescuers along with a number of other things that are touched on during that days training.  Self-rescuers have a lifespan of approximately 30 minutes.  They can be changed in an irrespirable atmosphere, sorry, irrespirable, toxic or oxygen depleted atmosphere, simply by removing the old rescuer from the top whilst the new one comes underneath.  Best practise is to have an air curtain which is compressed air which flushes air down over the top of the miner whilst he is changing the self-rescuer.  Given the small size of the mine, anyone working in the pit who survived the explosion and was able to escape with the help of the self-rescuer, and to simply try and get down to the fresh air circuit.  This circuit was established early on by natural ventilation.  FAB was only 400 to 500 metres from the working face, so if the miners could get their self-rescuers on, then the walk to the FAB was downhill, as was the walk out of the tunnel to the portal.  Pike River asked MRS to provide training on basic gas detection and awareness for contractors and some of their other staff on March 10, 19, 25, April 7, 29 and May 31, and July 31, 2010.  At that stage the gas detection used was a small handheld unit slightly bigger in size and thicker than a cellphone known as a Draeger XAM 2000.  MRS did some training in relation to that particular unit.  Pike subsequently purchased new handheld gas units which MRS understands were distributed not long prior to the explosion on 19 November, 2010.  MRS was not asked and did not provide any training with this new unit.  The new MSA MX4 units are a different model, make and size.  The new units do the same job but the display panel on the front of the unit, the information is presented slightly differently.”

Q. Then I’d ask you to move to issue 2.6 please, which is the content of any emergency response plans of the company and other organisations which were in place at the incident date?

A. “As mentioned above in issue 2.5, Pike’s ERP was not implemented after the explosion on 19 November 2010.  MRS is aware that Pike had a duty card system in place, but this system was not used in the early stage of the emergency, nor were roles assigned, apart from the mine manager of Pike assuming the role of incident controller up until the police assumed this position.  The duty card system ensures that critical roles are filled in the event of an emergency and personnel filling the roles know what to do.”
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Q. Now, you’ve heard the evidence of Mr White?

A. Yes.

Q. Who said that the emergency response plan was activated and some duty cards were handed out.  Do you have any comment in relation to that?

A. No, certainly heard the evidence of Mr White and a number of other people through this and it’s clear that the ERP was enacted in the early stages.  The duty cards, so some degree, were issued.  It just, at the time when this brief was written, the comments were that it didn't appear that the ERP had been enacted.

Q. Yes.  But you accept Mr White’s evidence in relation to what he said about the ERP?

A. Yes.

Q. Just carry on then please at paragraph 354?

A. “The Health and Safety in Employment Mining Administration Regulations 1996, recognised that the mine manager has overall legal responsibility for everything occurring onsite.  In the event of an emergency, the mine manager or someone appointed by him must assume responsibility of the situation and become the incident controller.  However, this did not occur and the police assumed this position at 3.00 am on 20 November 2010.”  And just to clarify there we know that from evidence of Mr White that he did assume the role of incident controller early on in the piece after it became apparent that they had an emergency situation.  

Q. Paragraph 355?

A. “An IMT is critical for managing an emergency event and it is the responsibility of the mine whose incident it is to form and lead the IMT.  The objectives of an IMT following an incident, such as the one which occurred at the mine, are first to assist people to self-evacuate and secondly to assist MRS wherever possible in terms of information and resources to undertake a rescue and recovery.  An IMT was not formed immediately by Pike, because it’s ERP was not implemented.”

Sorry, I was just going to ask you to just remove the last part of that sentence.  

A. Yes.

Q. So it’s, “An IMT was not formed immediately by Pike.”  Paragraph 356.  Carry on please.

A. “An IMT is critical for gathering information to ensure robust and effective –

Q. Sorry, you’ve just left out the second part of paragraph 356.

A. “Because an IMT was not formed this lead to a lot of confusion in the early stages following the explosion.  An IMT is critical for gathering information to ensure a robust and effective decision-making processes are utilised.  The lack of an IMT made it very difficult for the MRS officer in charge, Rob Smith, to obtain a full briefing on the incident and start the information gathering processes required before MRS teams can be deployed.  MRS expects each mine to have its own ERP.  As mines operate 24 hours a day, seven days a week, best practice is that the surface controller is the first contact under the ERP.  When there is an incident underground the surface controller pulls out the documented ERP which should be written somewhere, as a loss of power can cut electronic access to documents, and gather the information he requires.  In an emergency it is important to gather critical information usually on a document with set questions to determine the level of emergency response required and which agencies to contact.  For example, St John, MRS, fire service,” and obviously police, which I've left out in this brief and for no pre-determined reason.  The police would certainly be one of the people that would be contacted.  “A list of contact details should be easily accessible by the surface controller.  An effective and robust ERP will assist the controller to follow the processes and procedures required.  For example the duty cards.  It must be recognised that the early moments of an emergency situation require that onsite personnel know what to do and how to do it.  A multitude of activities must be co-ordinated and managed to ensure the situation is rapidly and effectively controlled.”

Q. Right, I'll ask you to leave out paragraph 359 and 360 please?
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A.  “CCTV footage at the portal and entrance to the mine which is recorded and stored by the surface control room was readily available.  The video camera was up on the screen in the control room, but the surface controller did not notice the blast exiting the mine portal,” which is understandable given Mr Duggan’s evidence of how many different screens they had to control.  “MRS understands there was no alarms to say that gas levels were increasing or to indicate that an explosion had occurred.  The only alarm was the fact that the power had gone off underground.  There was no evacuation of underground staff ordered as far as MRS is away and no triggering of Pike’s –

Q. You can leave that last part of that sentence out.  So paragraph 360 finishes with the word “aware”?

A. Aware.

Q. Paragraph 351?

A. I'd just like to elaborate too, that from Mr Duggan’s evidence there were other alarms and we've heard that from him.  “There was approximately a 45 minute delay from the explosion occurring in the time when Pike notified MRS.  The delay in calling MRS contributed significantly to the response time of rescue teams.  At the real time monitoring system alarmed when all points were lost.  This may have provided the controller with enough information to initiate the mine’s ERB.  A tube-bundle gas monitoring system would also have been invaluable as it would have alarmed and supplied valuable information approximately 20 minutes after the first explosion occurred.”

Q. Now Mr Watts, I think we can leave out the paragraphs up until paragraph 378 on page 68.  So the issue is the extent of the information available to the company and the external entities involved in the search and rescue and so on?

A. “There was very little information available from Pike for MRS upon arrival at the mine.  In particular, there was no confirmation of the number of men underground; no information on whether there were any survivors underground; no information of where the men had been working prior to the explosion; no information of the atmosphere underground; no information of what gases were present in the mine; no Maihak tube-bundle system to show information such as which gases were present underground; no established boreholes from which gas sampling could begin to be taken and monitored; and no possible explanation for what may have occurred underground to cause the explosion.  Pike should have gathered all the information it needed to present to MRS in a clear and concise manner, but it did not have any information because it had lost all of its monitoring systems.  The mine manager made the statement that nobody was to enter underground including MRS personnel, and the main reason for this was the lack of information available in regards to the situation underground, particularly what caused the explosion.  Pike was able to explain that not long after the explosion the mine had lost power and communications.  An electrician was sent underground to see why the power had gone off.  Apparently, he had only got so far up the main drift and then he saw Russell lying on the ground (Russell Smith) at the back of the loader.  The electrician was apparently having trouble breathing so he turned around in his vehicle and exited the mine,” and we've heard from Mr Strydom, and he certainly was having difficulties breathing.  A very very tough situation for him.  “MRS were told that two people had walked out of the mine after the explosion, Daniel Rockhouse and Russell Smith, and the police had tried to get some form of information out of them during a basic interview process at the hospital.  They were shocked and MRS were told that all Daniel Rockhouse said was that there had been a large bang.  There was a lot of white smoke and he was knocked to the ground.  Daniel Rockhouse had been in the fuelling bay of the pump station area at the time of the explosion.  MRS was told that Daniel Rockhouse staggered to the telephone to inform the control room that there had been an explosion.  Once on site, MRS saw the two survivors before they left in the ambulance but they were not in a fit state to be spoken to by MRS.
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A. There was no information from Pike about the atmosphere within the mine, nor was there any confirmation of what gases were present.  Pike was able to give MRS gas levels from readings taken by handheld gas monitors taken by the main vent shaft on the evening of 19 November but there was major contamination interference to the accuracy of these levels caused by dilution with fresh air.  Pike was not able to confirm the number of men underground when MRS arrived on site, nor was it able to comment on what the workers activities were likely to have been immediately prior to the explosion.  Pike was continuously working on ascertaining the number of men underground from the time MRS arrived until approximately midnight.  Initially it was thought that there were approximately 36 men missing underground.  At the 10.00 pm IMT it was thought that there were 27 men missing but at midnight it had been confirmed that there were in fact 29 men underground.  The mine was not set up to provide accurate information, there was no tube-bundling system, no remote sensing, no automatic airflow monitors and there were access constraints.  The only measure of working out who was underground was a tag board.  The problem was that workers came and went from the underground pit and did not remove tags on each occasion.  Pike did not have any explanation as to what could have caused the explosion and it did not attempt to collect information about what had been going on underground prior to the explosion.  Pike did not obtain information such as speaking to the surveyor, had caught a lift out of the mine with the McConnell Dowell vehicle which existed the mine one and a half minutes prior to the explosion.  McConnell Dowell personnel were allowed to leave the site that night without being interviewed by Pike, the police or MRS.  Later on MRS made its own enquiries in this regard, Dave Stewart spoke with Joe Edwards from McConnell Dowell.  The statutory mine manager gave incorrect information about the location of the self-rescuer caches.  This was critical information relating to possible survival within the mine, which MRS specifically asked for.  Pike was not able to produce an accurate and updated plan of the mine workings.  MRS staff obtained plans from the Pike surveyor, who printed them off in sections and hand-drawn extensions added to show current workings.  
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A. MRS marked possible working locations of the men on the plan after making enquiries of other Pike staff.  This mine plan became a key working document for MRS staff, but ought to have been readily available.  Pike was not able to provide information relating to vehicles and equipment in the mine workings until later on.  This information relating to potential obstacles was important to MRS planning.  MRS spent a significant amount of time trying to gather the information it required.  There was very little assistance from Pike.  MRS also tried to establish an IMT and regular ICM’s which was the responsibility of Pike to establish.  This was a difficult task.  By default Rob Smith was responsible for getting the IMT and ICM process established.”

Q. And he’s a Mines Rescue person, Mr Smith?

A. That’s correct.  He was the officer in charge of Mines Rescue on the 19th.

Q. And paragraph 391 please?

A. “Overall the information available was very limited and Pike did not do a good job of gathering this information and presenting it to MRS when it arrived.”

Q. And then if I ask you to leave out the next page please, and turn to paragraph 396, the role of the police?

A. “Several hours after being onsite, the police made a statement at the 3.00 am ICM on 20 November, that they would be the lead agency in charge of the search and rescue operation and a formal structure for decisions would be implemented.  Risk assessments would be required and would need to be signed off.  The police acknowledged that they were out of their depth with mining terminology and would defer to experts such as MRS for knowledge in mining matters.  MRS is of the view that from that point on the police did a good job in attempting to make sure that IMT was well structured.  MRS was surprised that the police said that they were lead agency in charge of the operation and lead incident controller.  This may be explained by the fact that the police thought that there were going to be fatalities from the incident and they were preparing to act on behalf of the Coroner.  The statutory mine manager has a statutory responsibility for the underground operation and it was MRS’ belief that the statutory mine manager would be the lead incident controller.  The police, however, assumed this position and made it clear that it was not open to debate.  It was not challenged by the statutory mine manager at this time.  On Sunday, 21 November 2010, after Dave Bellett and Johan Booyse had stated to the IMT that all decisions including plans to seal the mine would have to go through Crown lawyers in Wellington, the statutory mine manager appeared frustrated and angry that he was not able to make decisions onsite and including any plan to seal the mine.”
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Q. Then the role or MRS, paragraph 399.

A. “Almost immediately after arriving onsite, MRS tried to establish an IMT and regular ICMs.  It was intended that information would be gathered and circulated at these meetings and then any decisions could be made.  MRS wanted Pike and the police to take part in this process.  It was very dysfunctional and chaotic in the early hours of the rescue operation.  MRS initially led the charge in terms of establishing an IMT and gathering relevant information as to what happened and the current situation underground.  MRS found it was difficult keeping everybody together in one place to obtain the information it needed.  MRS thought it would play an important role when decisions were made requiring mining expertise.  This was, however, not the case and MRS advice was often not taken onboard.  MRS thought there was a gap between IMT structure and planning.  There should've been a structural mine group set up with mining experts onsite who were asked to look at specific issues and provide recommendations.  The IMT did not have the required expertise and the operation appeared to be an exercise in incident management.  The IMT was also too large and at times involved duplications in personnel.  The police did not interfere with police day to day operation onsite and the tasks and risk assessments which brigade members had been asked to complete by MRS officer in charge.  In some instances, the police offered to assist arranging facilities and resources.  MRS and associated expertise from organisations such as, New South Wales Mines Rescue Service, SIMTARS, Queensland Mines Rescue Service were poorly utilised.  The IMT focused on ways to find out if anyone was alive in the mine whereas it should've focused on what needed to occur to get a rescue team underground.  Decisions were made offsite, but MRS believes that the IMT should have managed the rescue recovery operation.  Furthermore, the focus on survival within the mine meant that the rescue status of the operation could not be moved into a recovery operation which MRS believes would have significantly changed decisions and allowed for a better outcome.”

Q. And the role of the Department of Labour?

A. “MRS is not exactly sure what role DOL played but it was told at an early stage of the operation that no one onsite from DOL had the power to make a decision.  DOL conveyed that any decision to enter the mine would be sent to Wellington for Crown lawyers to approve.  This removed any power for the statutory mine manager to make the decision despite legal authorisation to do so.”

Q. And then issue 2.10 please, paragraph 405?

A. “The New Zealand Co-ordinated Management System known as CIMS is the system employed in New Zealand when there is an incident involving multiple responding agencies, such as the Pike incident.  CIMS is a generic framework which can be adapted for each situation or incident as it arises.  CIMS is used by all emergency services and the police, fire service, St John and MRS are all familiar with its operation.  The framework provides for an IMT and IC, both of which were established during the Pike incident.”

Q. I think you can leave out paragraphs 406 and 407, as its repetitive and go to paragraph 408 please?

I’d just like to clarify as well, I’m a strong advocate for the CIMS model and framework and the same with the MEMS model that’s established in Queensland in Australia.  It’s essential that you’ve got a very robust management structure, and both of these models lead to that.  “As far as MRS is aware the CIMS model focuses on an effective onsite decision-making and did not anticipate the level of anonymous external review and control that was evident in this operation from an early stage.  This level of external involvement resulted in a sense of operational paralysis that frustrated MRS, Pike, police and others onsite.  From an MRS perspective the objective getting in control of the underground atmosphere, getting underground to recover the miners and determine the cause of the explosion was never the main focus.

A. Instead a process of trying to find out if anyone was alive and then a series of risk assessments, review of risk assessments and approvals by external committees not on site had taken over.”

commission adjourns:
12.59 pm

COMMISSION resumes:
2.00 PM

cross-examination continues:  Mr Gallaway 

Q. Mr Watts, if you carry on reading please from paragraph 409 of your brief, page 74?

A. “All the decisions relating to the rescue operation had to go through the police.  All the risk assessments were reviewed and approved by the police and/or Department of Labour before action could be taken.  It was very frustrating for a number of the agencies on site, including MRS, that were working through the risk assessment processes because of the delays between submitting a risk assessment and receiving approval to complete the particular task.  DOL was directly requested by MRS to join some of the risk assessments but instead chose to wait until the police had handed them over to DOL to review, which wasted valuable time.  There were various occasions where decisions relating to risk assessments were delayed, either as a result of the police or the Department of Labour.  There was one instance where MRS had done the risk assessment and needed it to be signed off by DOL externally in Wellington but was told it could not be signed off until 8.30 am the next morning when people came into the office in Wellington.  Rob Smith tried to explain the urgency of the situation and said it needed to be acted upon now but it had to wait until the next day.  DOL was one of the few teams on site who only had people there during the day but these members of DOL were not able to make decisions.  Sometimes there were questions asked by whoever was reviewing the risk assessments.  At times there would be valid questions asked but at other times they were rejected for minor errors.  One risk assessment was rejected because there was a spelling mistake contained in the accompanying document so it had to be resubmitted.  Risk assessments appeared to be viewed as a static document, focused on liability issues rather than a dynamic tool allowing for a real time response to what was an evolving environment.  Given the seriousness and changing nature of the situation rejection of documents on overly technical ground was inflexible, frustrating and inefficient use of time and resources.  The delays in the risk assessment process were very frustrating.  
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A. There was a sense of a real lack of urgency to make decisions, particularly after the second explosion.  There was no one onsite who was able to make a decision.  MRS was told that decisions were to be made in Wellington.  MRS were not entirely sure of the chain of command for the decision-making process, despite requesting clarification.  The system of communication broke down with the frequent changing of police dayshift personnel.  It was hard to keep track of the police personnel onsite as they seemed to change every eight hours.  This was frustrating for MRS and presumably the police personnel involved, because there would be one group of police who would just grasp the concepts of underground mining and the correspondent jargon and then were changed down.  Obviously there would be roster changes, but there was a lack of continuity in police personnel.  It slowed everything down when MRS had to repeat information.  MRS is of the view that the IMT should have been able to make decisions onsite.  The information was being gathered onsite and the necessary expertise including SIMTARS, gas analyst, mine management, ventilation officer, mining engineers, geologist, surveyor, extending senior mining officials, deputy chief mines inspector from Queensland, Mines Rescue Service, New South Wales Mines Rescue Service senior managers and seven first class mine managers of which the total in New Zealand was 13, was also onsite to advise the IMT and provide the expert and technical mining advice required.”

Q. Now, yes, if you just carry on at paragraph 415, please?

A. “MRS is of the view that the lead agency and incident controller should have been the statutory mine manager.  MRS also believes that the recommendations it made should have been listened to and acted upon, and particularly the advice to seal the mine should’ve been accepted.  In the event of an emergency underground at a mine, MRS always works very closely with the IMT which usually consists of the mining company and MRS, because both parties have the required expertise in underground mining.  Having the police involved in the IMT for a mining incident such as Pike is desirable, but the police should defer to the people who have the required expertise, which in this case was MRS.  This is a requirement of section 10 of the Policing Act 2008.”
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Q. Could I just ask you to stop there because you’re going to refer to a model shortly and perhaps we can thrash out some of those comments later on.  If you can look then, please, at paragraph 424, the decision to seal the mine, on page 77 please Mr Watts.

A. “No decision was made about sealing the mine despite recommendations from MRS to do so.  The delay and lack of decision in this regard severely affected the outcome of the recovery.  There was resistance from Pike earlier on in the rescue operation to accept the fact that the 29 workers trapped were likely to have died shortly after the first explosion.  Once it had been decided that it was a recovery operation, Mr Whittall made comments in the media that the boys would be brought home for Christmas without accurate information about the timeline for the recovery operations.  These comments affected decisions being made on and offsite.  After the second explosion it should've been a simple decision to block the air going into the mine and prevent further explosions.  But no one was prepared to make that call.  The sealing of the mine needed to occur urgently but it still took another four days after the second explosion, with subsequent or damaging explosions in the interim before the decision to seal was made.  Immediately prior to the second explosion, a working group of four people, including myself, was developing a re-entry logic appraisal document.  Part of this meeting involved looking at the issue of the extinction of life given that it had been five days since the first explosion and no other survivors had walked out.  The group was looking at likely causes of death, such as carbon monoxide poisoning but this was put on hold after the second explosion.  The second explosion meant that this working group was put on hold.  Straight after the second explosion myself, on behalf of MRS, made it a formal recommendation, a repeated formal recommendation to seal.  There had also been a previous recommendation by MRS for sealing made on Sunday 21 November.  DOL did not give permission for sealing to take place on the second occasion.  MRS is of the view that the decision to seal the mine should've been made a lot sooner than it was.  Sealing the mine at the earliest opportunity would have resulted in three things.  It would have allowed for the recovery of the bodies.  Important evidence would have been collated in relation to the cause of the first explosion and it may have allowed recovery of the resource, in other words the mine could have been saved and accordingly mined again.”

1409
Q. Then if you could turn please, Mr Watts, to page 85 paragraph 459 please, and I'll ask you to read down through to paragraph 466.

A. “MRS was continuing with preparations to re-enter the mine subject to gas analysis information prior to the second explosion on 24 November 2010.  Risk assessments and planning was underway, but the explosion occurred before re-entry could actually take place.  The media portrayed the situation that MRS teams were sitting kitted out in their gear at the portal and ready to enter.  This is not correct.  Planning was underway on Wednesday for re-entry but this was unlikely to have actually happened until early the next day, 25 November, when the mine’s atmosphere would have been more stable.  Between 2.00 pm and 4.00 pm the mine usually reached the explosive range in the area of the main junction in terms of methane levels, so this would not have been the time to stage the entry.  The natural ventilation process had a significant effect on the mine.  All the explosions occurred during the afternoon and this is when the hill is at its warmest and the warmest area at the bottom of the hill, which means there is a minimum amount of airflow.  MRS and its supporting organisations were able to build up a pattern of readings which emphasised the variations in natural ventilation, but this critical information was not provided by Pike to MRS at the outset and nor did it appear to be understood by Pike.  MRS strongly believes that there was no possibility or window of opportunity as it is being described in the media to deploy teams underground into the mine.  The window of opportunity as it is called can be a very varied period.  This period is not a science as it depends on so many factors including methane make under normal mining conditions, void volume of the mine, mechanical or natural ventilation at the time and post‑explosion, type of ignition, likelihood of post-explosion hotspots or other potential ignition sources.  After an ignition the difficulty is predicting how much of the fuel (methane) has been consumed by the first explosion, remaining hotspots and increase of air back into the mine following the ignition.
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A. Methane drainage systems must be taken into consideration, and as was the case at Pike River the first explosion had ruptured or broken the methane drainage line which led to an additional 800 litres per second of methane blowing off into the mine.  Given that the void volume of the mine workings inbye of the first cross-cut only totalled approximately 70,000 cubic metres the impact of the broken gas drainage line on the
so-called window of opportunity was significant.  What must be remembered is the so-called window of opportunity becomes non-existent if you have a known or suspected ignition source, fuel, being methane, and the ingress of oxygen.  All three of the above factors are the three legs of the store required for an explosion to occur and all three were present following the first explosion that occurred on 19 November 2010.  The most difficult of the factors to be determined was the existence of an ignition source.  In the first few hours following the initial explosion light brown smoke was clearly seen to be coming from the main vent shaft, observed by the first Mines Rescue team who flew over the shaft en-route to Pike River.”  And was also, I would like to add, observed by Mr White who flew up to the vent shaft, and to be perfectly honest you couldn’t have had a better set of eyes to look at the vent shaft post-explosion, Mr White.  “There was never a window of opportunity to enter the mine.  Following the gas results from the borehole the likelihood of an ignition source was confirmed from the GC analysis, trends and ratios that were being interpreted.  The second explosion that occurred on 24 November was proof enough that an ignition source was present and it was only a question of when it was going to be triggered.  The gas analysis showed that the main vent shaft moved in and out of the explosive range on several occasions.”

Q. Yes, thank you.  Now Mr Watts I’d ask that that concludes reading of the institutional brief and I’m not going to, as I’ve indicated for the Commission, ask you to read your individual brief.  I do have some supplementary questions for you.  The first of which relates to the bucket being dropped down the Slimline shaft on the evening of the 
19th of November last year, and the issue of whether or not that action had been approved by any person.  Are you able to explain to the Commission what happened in relation to that please?

A. It was my understanding from discussions with the officer in charge at the time and other people that were involved in the very early stages of Pike that a discussion did occur between officer in charge Rob Smith and Mr Doug White, who was the mine manager, about trying to get a communication system established down the Slimline shaft.  I believe this was an excellent initiative.  To try and gain information out of the mine in these early stages was critical.  And what was known was that the self-rescue cache was at the bottom of the Slimline shaft and that if people had taken refuge in this area that we may have been able to make contact with them and get some information from inside the mine.  So there was a formal discussion and I think Mr White did acknowledge that in his brief of evidence as well.  And yeah, in my opinion that was an excellent initiative.
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Q. There has also been reference to the SMV that was placed in the portal, do you recall that?

A. Yes I do, I do recall.

Q. And are you able to explain how that happened and what your views are in relation to it?

A. A little unclear myself how it occurred.  It did occur before I was onsite, however.

Q. Do you understand why that occurred, what the reason was?

A. Yes, the reason an SMV was taken to the portal area was for immediate deployment of rescue teams should the information from the mine determine that it was safe to deploy a rescue team, so it was placed there on standby.  Unfortunately, it was placed in the portal and it was a mistake.  It should not have been parked in the portal, and whilst I wasn’t there I accept responsibility for that.

Q. Now, in terms of the gas sampling that took place at the vent shaft again on the first night, as I understand it there has been some reference to it being, perhaps, unconventional in terms of MRS people taking handheld samples there.  Are you able to explain your understanding of what happened and who took part in that process from an MRS point of view?

A. My understanding was that an MRS member went up to the vent shaft with two employees of Pike River to obtain gas samples with gas chromatograph sample bags and they also took handheld detectors with them.  My understanding around the deployment of those gentlemen was that they sent up a highly experienced Mines Rescue member with over 30 years’ mining experience, a very safety conscious guy as all our Mines Rescue members are, plus experienced personnel from Pike River.  One of them being surveyor Callum McNaughton, I believe who was also an ex-Mines Rescue member or still a Mines Rescue member in Australia.  These gentlemen fully understood mine gases and the legal limits that they could expose themselves to and fully understood the effects of carbon monoxide.  They had handheld detectors with them and did not place themselves in any position of danger while they were trying to obtain those bag samples.

Q. So can you just describe for the Commission how those samples were obtained?

A. It’s my understanding that the samples were obtained from in front of the fan evase and just with an aspirator bulb to fill the gas sample bags that were used and that the gentlemen took all precautions not to expose themselves to the high levels of carbon monoxide that were present there at that time which, from memory, was recorded by Mr McNaughton as 900 parts per million CO.

Q. You’ll recall when Mr Devlin gave his evidence he was asked about the concept of partial sealing and he indicated that he didn't really understand how it could work.  Could you, again, just explain that concept and how it arose?

A. Concept of partial sealing was one of the discussions that was undertaken around sealing of the mine.  It’s my understanding, I wasn’t involved directly with these discussions because it occurred while I was home asleep, however, the partial sealing was in reference to the possibility of sealing off the ventilation shaft in the Slimline shaft to try and bring the methane fringe down past the first crosscut to an area known as the grizzly borehole where there was some sampling occurring from.  The grizzly was always fresh air which was no surprise because of the natural ventilation.  
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A. It was considered that if we could bring the methane fringe down beyond this point, that there’d be no ignition source at that time, and then methods of re-entry would occur.  It was going to be difficult.  It was one of those – the whole issue with sealing, it was put out there because it needed to be discussed and needed to be planned as strategies.  And if I could just add to that, I’ve heard comment that sealing was, sealing the mine and walking away, going home, sealing the mine was terminating the rescue effort, but both of those things are a long way from the truth.

Q. Are you referring to the comments made by Superintendent Knowles in his evidence?

A. Yes, yes.  I think there was reference to sealing the mine and going home.  However, this concept wasn’t just thrown out there lightly, or it wasn’t thrown out there at all.  It was raised.  It needed to be raised early on as part of planning, if you like, because Mines Rescue were well aware of the need to gain control of the atmosphere within the mine and that’s why the whole discussion around sealing eventuated.  It felt that, I believe it was raised at a number of IMT meetings and that, that this should’ve been raised through a planning structure, or through the planning co-ordinators role, but the structure in the early stages didn’t tend to lend itself to that and that it was raised at the IMT meetings then, and several other occasions as well.

Q. And you’ve heard the police comments about future operations and the need for parallel contingency planning in relation to issues like sealing.  I imagine from what you’ve said, you agree with those comments?

A. Oh, yes, and acknowledge Assistant Commissioner Nicholls and Superintendent Knowles’ comments that, you know, in the future that, certainly the planning co-ordination and operations areas could sit with mining specialists or experts and that we have heard many times before about parallel planning, but this is what we mean by parallel planning with sealing, partial sealing and survivability, all these issues, and just something that’s popped into my head, partial sealing included leaving the compressor running in the likelihood – this is in the early stages mind you, we did not know that the compressed airline was fractured at that time, if there were anybody that had barricaded themselves, then they still would’ve had compressed air.  The only way people could’ve survived at that time when partial sealing was discussed, was that they were barricaded in with compressed air.  That’s the only way.

Q. And what did you consider the prospects of that to be?

A. Highly unlikely given the men were trained to self-escape.

Q. The issue of communication with the families, and the meeting that you were asked to attend by Superintendent Knowles, and you decided not to, could you explain why you didn’t want to attend that meeting, or why you thought it better not to?

A. I’ll try and answer this as clearly and concisely as I can.  I was asked on two occasions to attend family briefings, by Superintendent Knowles on the 23rd, and again by Mr Peter Whittall on the 24th of November.  I’d like to state that both of those days were critical times in any rescue effort.  And what I mean by critical times is at that time we were waiting for borehole 43 to break through.  Initially it was thought that borehole 43 was going to break through on the 23rd, but of course as we know, the drilling conditions were very very hard and it did delay the breakthrough until the 24th, which was another critical period of time, and I know that was when Mr Whittall approached me to see if I could address the families that day.  
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A. We've heard on numerous occasions over the last couple of weeks how important it is for people that are in critical decision-making roles to be removed from emotion and pressure.  I'm a West Coaster, I'm a born and bred West Coaster, very proud of it too.  I knew every one of those men in that mine.  Up until the time of the second explosion, I only knew of two men in the mine by accident.  I completely removed myself from knowing who was in the mine from media.  I was trying to act in a very professional manner when my closest friend’s son’s in the mine.  I knew a lot of these men personally.  They'd all come through the rescue station many times in their training.  I wanted to make sure that I was in a position to make clear decisions.  We've seen it in evidence presented, the ultimate decision to deploy Mines Rescue teams into that mine rested with me.  I knew that before I flew out of the North Island on the 19th of November when I first received the call, where I was visiting at the time a rescue station up there.  The ultimate decision to deploy rescue teams in that mine rested with me.  Now I carried that with me and I was going to act professionally.  If I'd gone to one of those family briefings, and God help me I wanted to go to those family briefings and just help these people, I don't believe that I would have been able to carry on in the capacity as general manager of New Zealand Mines Rescue because I know so many of these people that are involved.  We're a tight-knit community, and I think it’s hard to explain to people that perhaps hadn't been involved in an event where you do know people, unfortunately I have been in this position before on numerous occasions because the West Coast is small, of the other complexity that it throws into the mix when you know the people that are involved, and I had to remove myself from that.  

Q. Have you finished your answer?

A. Yes.

Q. Could I ask then that you comment on the media statements that you made, sir, on the 21st and 23rd of November.  Have you had a chance to review those statements?

A. Only just recently.

Q. Can you just explain how you came to be involved in making those media statements?

A. My recollection is that I was requested by and I'm sure it was from Superintendent Knowles, if I could come to a media briefing, and my recollection and it is a while ago, that it was to sort of just talk publicly about what Mines Rescue had in place for the rescue attempt.  
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A. The first media briefing I attended everything was such a blur from that time, given that I’d remained at the mine site to about 11.00 am on the Saturday morning, I think got into bed about 3.00 pm on Saturday afternoon and had three hours sleep and returned to the mine until the early hours of Sunday morning.  When I went back to the mine site after another couple of hours sleep I was requested to return back to Greymouth.  And at that time on the 21st we’re still trying to get a feel for what was going on at the mine and on the 23rd it was just a continuation of just basically talking about the resources we had in place for any rescue operation.

Q. Just before I ask you to comment on a model that Mines Rescue thinks would be prudent in the future, I understand you have some comments you wish to make about the police you worked with?

A. Over the course of 10 months I’ve heard a lot of criticism about the police, and we’ve had Assistant Commissioner Nicholls and Superintendent Knowles sitting before the Commission, and like all of the members of our organisation that have worked closely on this, we’ve lived and breathed this for 10 months, we have nothing to say against any single police officer that worked on this terrible event.  Our beef, if you like, is around the structure that was there at the time.  I think I’ve worked with some of the finest people I’ve ever met in my life over the last 10 months.  And I don’t say this lightly but every police officer that attended that mine site did their very very best.  They were dedicated, they were committed.  And I know that they felt frustrations at times as well when we were talking in a foreign language, if you like, with mining jargon.  They did everything they could to pick up mining terminologies and learn as much as they could, as quickly as they could, and to assist us in anything that they could assist us with.  They made themselves available for anything.  We only had to ask for any resource and it was supplied to us.  They worked very closely with us from, I think when Superintendent Knowles delegated Inspector Mark Harrison to work with us, I think it was around Monday the 22nd, we just had continual contact with the police, and certainly with their DVI team who were absolutely brilliant to work with.

Q. Could I ask that the document, Ms Basher Mine Emergency Management System is brought up please?  Now Mr Watts, is this a document that you have prepared?

A. That's correct.

Q. And can you explain what it’s intended to show please?

A. Over the last two weeks we’ve heard a lot about the structure at the mine site and now I’d like to acknowledge Assistant Commissioner Nicholls and Superintendent Knowles in their statements around that they firmly believe that incidents in the future can be managed differently with an incident management team.

Q. Just before you go on to talk about the aspects of this diagram, who do you think in an emergency of this sort of nature should be the lead agency?

A. Our organisation’s belief is that the lead agency for any future event on the scale of Pike River will be the New Zealand Police.

Q. And can you explain why that is the case please?

A. New Zealand Police have the resources that can deal or manage some of the complexities that we were faced with in this operation that no other agency in this country can.  And I’m talking about dealing with the likes of embassies, customs, politicians, Ministry of Trade, Foreign Affairs.  The lead agency, we believe, sits with the police.  The lead agency, we believe, sits with the police.  The structure that we’ve put up here, MEMS, I've used this title from Queensland, if you like, and hopefully I don’t get arrested for this.
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Q. Just can I explain how you see it sitting with the CIMS model, are they mutually exclusive what you’re proposing or do they sit…

A. When you look at the MEMS structure and the MEMS manual, if you like, the underpinning principles are identical to CIMS.  The terminologies are the same, the functional areas are the same, so the MEMS structure that they applied in Queensland, I believe, just dovetails so neatly into CIMS structure that all our emergency services work with here in New Zealand.  The structure that was put up here for a major event, such as Pike River, God forbid, would see the incident controller remain with the mine manager or somebody that the mine manager delegates his authority to.

Q. And I see that has, in the diagram, it’s got first class certificate, is it intended that that person would have a first class certificate?

A. That’s correct.  The company executive that would be a senior official from the company, general manager, operations manager and the like would be part of the IMT.  Senior police officer, and I'm sure that would be at executive level, that would be part of the IMT.  The Department of Labour mines inspector.  Senior official for Mines Rescue and this is particularly when Mines Rescue teams would need to be deployed into an irrespirable atmosphere.  So there’s a direct link between the senior official for Mines Rescue and the incident controller.  As we know the ultimate responsibility to deploy rescue teams would sit with the senior official.  That applies in Queensland and New South Wales.  Planning and operations co-ordinators, those positions would be filled by the incident controller with the most appropriate people that he could fill those roles with, more than likely senior mining people from, if it was a large company, from within their own structure.  May have to co‑opt people in from other organisations to assist in those roles, could sit with an undermanager or tech services manager type role.  In a situation of a small mine it may be that Mines Rescue can fill those roles in the early stages until they can co‑opt people into those roles if required.  But the logistics co-ordinator deliberately left police in there for a large scale event.  You could not ask for a better organisation to be in charge of a logistics role.  Whatever you ask for you get very quickly.

Q. And the operation and planning co-ordinators?

A. Built from mining people.  So, this structure here has a heavy influence on mining people, but with the police and the Department of Labour and the senior company executive all part of the IMT, it enables for the replacement of the incident controller should he become emotionally stressed, should the police have any concerns about his behaviour or in that case the Department of Labour have any concerns about the behaviour of the incident controller at the time.  There’s any issues with criminality that the police were concerned with, there’s ability to intervene.  Where possible, the company executive, or the senior person from that mining company would be replacing the incident controller with an appropriate person where possible.

Q. Now, under the model, could you describe how you envisaged that decisions would be made, recommendations made, where they would go to for final sign-off?

A. A lot of work would be done through the planning co-ordinators role, obviously, and we’ve talked about parallel planning and developing of strategies.  Those strategies would go into the IMT and we firmly believe that the incident management team would be advising the incident controller of the recommendations and what steps should be taken.  
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A. Ultimately it is the incident controller’s decision as to what will occur.  Under this model that we’re describing here, we do acknowledge to be objective and have good quality assurance that there may need to be a review – well, there does need to be some kind of review of risk assessment of plans, operational plans, by mining people at the mine site.  So a group can be established, it sits at the mine site so they have direct link with the incident controller and the teams that are developing the risk assessment or the plans, but they are there at the site.

Q. So, are you saying that all the decisions in relation to an emergency like this should be made at the mine site?

A. That's correct.  And I understand that we’ve heard that a couple of decisions should be made away from the site, one being survivability.  This is a decision that can’t be taken lightly, obviously, and may need to have another level of intervention with close link to the incident management team and in particular the incident controller.  The deployment of Mines Rescue teams, we firmly believe sits with the incident controller and the incident management team.  The experts that you need to determine whether there’s an acceptable, tolerable level of risk to deploy Mines Rescue teams into a mine, the expertise sits at the mine site.  If your gas analysts, your Mines Rescue personnel, senior mining personnel, geologist, ventilation officers, whoever it may be, the expertise that you require sits there.  One of the things that I’d like to just briefly touch on for the future, we have talked about the future, and obviously there will need to be some serious discussions about how an emergency management system can be introduced into the mining industry for the future in this country, and just touching on that subject of mine re-entry, I’d just like to acknowledge the work of Queensland’s Mines Rescue, New South Wales Mines Rescue, SIMTARS, Coal Mine Technical Services and Professor David Cliff, who have worked over the last two years on a Mine Re-entry Emergency Management System, it’s an ACAR project in Australia.  We were fortunate enough to pick up on the back end of it and actually apply it at Pike River just recently when we constructed a temporary seal up there.  These gentlemen and some of the best minds in mining that you’ll find anywhere in the world, have come up with a structure and a software package that will assist in the decisions and the decision-making process to deploy Mines Rescue teams underground.  I recently attended a forum in Australia where this was rolled out to the industry in Queensland and it was followed on the following week in New South Wales and I believe it’s been warmly received in Australia.  There’s two parts to the system if you like.  The first part is 70% of the information that is required in an emergency event is already known at a mine site, and this system collates and maintains the information which is readily accessible in the event of emergency.  The other part of the system, the software is called MRAS Mine Re-entry Assessment System, focuses on asking critical questions to determine whether it’s safe to enter a mine and that’s questions around explosability, sampling points within a mine, are they representative of what is going on in the mine, are the sampling areas sufficient.  Mines Rescue New Zealand want to facilitate a forum, two forums in New Zealand as soon as we can get these gentlemen together and bring them out to New Zealand and roll this out in this country as well. 
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A. We hope to do that within the next few months.  And what I would like to happen at those forums is to bring along senior police officers right through to Assistant Commissioner Nicholls’ level and certainly the area commanders from the Waikato and the West Coast region and other senior police they would want to have involved, the Department of Labour mines inspectors to attend those forums to see the robustness of the system that has been developed so they have a level of confidence, I guess, in the decision-making processes that would occur at a mine site before MRS teams are deployed underground.

the COMMISSION:  

Q. Mr Watts, is this the group that Messrs Brady and Devlin are both on and spoke of last week?

A. Yes sir.  An enormous amount of work has gone into this and I believe it’s a fantastic system.  We did work with it for the construction of the temporary seal at Pike.  We worked with an incident management structure not too dissimilar to what you've seen here or same as CIMS with an incident controller, operations manager, planning co-ordinator, logistics co-ordinator.  But every incident management team meeting we reviewed our data, and every morning prior to rescue teams being deployed we had before an incident action plan was issued there was a sign-off on the document by the mine manager and lastly by myself as Mines Rescue senior official, that determined that we were confident of the data we were getting from the mine and that the highest level of risk in the mine had been identified and all the critical questions around the safety of those Mines Rescue personnel was answered.
examination continues:  MR GALLAWAY 

Q. And finally Mr Watts, can I ask that you comment on Mines Rescue’s willingness or desire to retrieve the men from Pike River?

A. I would find it hard to articulate how our Mines Rescue members have felt since the 19th of November 2010, to not having the opportunity to bring home the loved ones of all the people that are sitting in this courtroom today.  Not having the ability to do what they were trained for because of the conditions that existed at the time.  To a man, every one of our members is totally committed to bringing home as many of those men as possible, and we will do whatever we can to assist the mine owner in a recovery operation.  We firmly believe that it will - is going to happen.  I firmly believe personally that in time the top part of that mine will be entered where the men are and we will work very closely and assist where we can to get some closure for families of those men that are still in the mine today.

exhibit 30 produced – MEMs structure
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Commissioners confer
the commission:
Mr Gallaway, there’s just one other aspect, we had thought that it may have been drawn to your attention, Mr Watts has given very helpful evidence about the issue of re-entry into the mine, had it emerged as a possibility in light of the atmosphere readings that were obtained, in order to fully appreciate that aspect the Commission needs to understand what a re-entry would have entailed, what equipment, how long would it have taken, how many men would’ve had to be deployed and so-on, because without a proper understanding of that it is difficult for not only the Commission but also for the public and others to understand why there was no window of opportunity as has been said by so many witnesses.

MR GALLAWAY:

Yes, no I understand that sir.

examination continues:  mr gallaway

Q. Mr Watts, you’ve heard the questions from the Commission, are you able to describe how a deployment into the mine would have taken place?

A. Certainly.  

Q. Perhaps if you could start with the number of men who would’ve been involved, and as you’ve heard His Honour talking about the sort of equipment they would’ve been using?

A. Yes.  Initially we deployed four Mines Rescue teams to Pike River so that we had sufficient amount of personnel onsite to deploy a minimum of two teams into the mine if required and have backup teams available at that time.  The equipment that Mines Rescue operate with in 
New Zealand is the BG4 long duration breathing apparatus, which is the same as used by New South Wales and Queensland Mines Rescue and would be some of the most, well it is the most up to date long duration breathing apparatus available.  The initial planning was comprehensive into how the rescue teams were going to enter the mine if the atmosphere had been deemed safe to do so.  Initially a SMV, or a drift runner, man carrier, was going to be used to transport the men as far as the loader which was known to be in the mine.

Q. Is that the loader that Mr Smith was working on?

A. Yes, yes, correct, at the 1500, almost 1600 metre mark.  My recollection is that initially we talked about deploying two teams.  One team was to remain with the loader and remove the loader from the drift and park it back in the first stub, which was not far away from there, so we cleared the roadway, or vehicle access.

Q. Just pausing there.  How long would it have taken the team to get to that point?

A. Driving in a vehicle it would’ve only taken maybe five to 10 minutes to get to that point in the vehicle.  Then they would’ve had to set off on foot, the team that was going to explore inbye.  The fresh air from the natural ventilation would’ve meant that the rescue teams did not have to go under oxygen at that point, however they would’ve had all their minimum equipment with them.  And the minimum equipment that we carry here in New Zealand, without going into all the detail, is very similar, if not exactly the same as used by rescue services in Australia.  The team that was to set off on foot were to explore the A&B headings of the pump bay areas and that.

Q. Would it be helpful to have the map put up please Ms Basher.  Try exhibit 14 please.
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WITNESS REFERRED TO EXHIBIT 14 

Q. Now, have you got a laser pointer, you’ve got that Mr Watts.  Could you indicate where you’re referring to please?

the Commission addresses mr gallaway – highlighting document

examination continues:  mr gallaway

Q. So if you indicate, the loader is not quite in that blown-up area, is that right?

A. In the enlarged area, there the loader’s just back out of shot there.  The pit bottom area, as we know and here in stone, when that rescue team was to go further into the mine they would have completed a quick reconnaissance of those stub areas there, bearing in mind that a couple of those areas are full of water, being a dam, a water holding area and they wouldn't have entered those but certainly around the pump bay et cetera.  They were then to make their way on foot to the first intersection in the mine and to complete a reconnaissance to that point and see what conditions existed up to that point.

Q. And was it envisaged that they would be wearing breathing apparatus at that stage, or using them rather?

A. What was known was that the natural ventilation going through the mine would've had fresh air going right to the very first intersection, so if the men were to have to go into oxygen, it would’ve been from that point.  We knew that the mine had been very quickly filled with methane down to wherever the ventilation control devices were destroyed.  It’s firmly believed by all those involved that the double doors that were in the first crosscut between intake and return were destroyed.  But the rest of the mine would’ve been full of methane.  The problem that our rescue teams were then going to encounter was a fringe of methane which was potentially in the explosive range and somewhere would have been in the explosive range because you can't go from having a methane-rich environment to a methane-lean environment without being in the explosive range somewhere.  What would’ve occurred from that time…

Q. I just wonder if I can interrupt you there and ask that MRS0096 be put up?  It might make it easier for you.

WITNESS REFERRED TO MRS0096
Q. Now, do you recognise that document?

A. Yes, this was a document that was put together by the rescue teams that worked throughout the 24 hour period on the stages of re-entry and there are a number of other plans that do go with this, if you like, that clearly indicate the search pattern that the teams would’ve used had they had the opportunity to get into the mine.

Q. Now, can you just describe that in stages for the Commission then please?

A. Stage 1, is showing up to the end of the pump pit bottom area.  I've just described that the men would’ve gone through to the first intersection.  That would’ve been determined by what damage that the rescue teams encountered when they got to the end of that pit bottom area.  Stage 2, the next section in pink would’ve been completed by another team.

Q. Now, can you just explain why another team would have to come in and complete it?

A. We wanted the other team to report back.
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Q. That’s the stage 1 team?

A. Yes, so we would’ve had communications obviously with them as well.  By deploying the other team in there, we were going to look at how we gain control of the mine atmosphere beyond the first crosscut, so trying to determine what atmosphere was in that portion of the mine.

Q. So what would you have to do in order to determine what was necessary to gain control of that area?

A. Initially we thought that the way that the top area of the mine would’ve been searched to create a non-explosive atmosphere for the teams to travel through, it, brattice seals, temporary seals may have had to have been erected to re-ventilate part of that first area of the mine and around here, or to hang sheets that would create an area of the mine that was fuel rich and create an airlock that the men could’ve gone from a fresh air environment straight through to a methane rich environment without having to work in an extended period of an explosive atmosphere.  The fresh air base would’ve been established back in, from memory, it was the crosscut – the stub at the grizzly.

Q. Could you point to that please?

A. The grizzly area here, well, it was known as the grizzly borehole, and that would’ve been the fresh air base should a irrespirable atmosphere operation commence.  The search pattern then would’ve gone in the stages that we can see here, and stage 3, 4, through to stage 7.  The other mine plans that go with this show the direction of travel of the rescue teams and they had also coloured those and numbered those for each of these roadways that we can see in the mine plan here, so they were very clear on how they were going to go about their search pattern.
Q. How did the geography of the mine impact your decision-making and in particular, I’m talking about the length of the drift?

A. The main drift was, and still is, a significant concern for any operations obviously.  It meant that we had to be absolutely certain about the environment within that mine before teams could be deployed because they were in a – I’d liken it to a gun barrel, that’s maybe not the right terminology, but they were in a direct line of any additional explosions.  As we’ve unfortunately seen of the video footage, had our rescue teams been in that main drift when that second explosion had occurred, we wouldn't have injured them.  They would’ve been killed.  We had to be absolutely certain of that environment.  The next significant issue for the rescue teams was at the first intersection, as once the men, rescue teams went beyond that point, if there had been any strata failure at that point when our teams entered, or extended beyond there, there was no return.  There was no way for them to escape from that area.  There was only one way in and it was via that first intersection.  We will never know the damage that was caused to that first intersection on the first explosion, but it was of a significant concern all the way through out planning processes.

Q. And presumably you were working on the basis that there was only one way out and that was the same as the way in?

A. Absolutely, that's correct.  One of the other things that I’d need to point out, with the deployment of rescue teams up here using a vehicle, and any work that went on in the mine, it could’ve been the actions of the rescue team or teams that initiated the second explosion.  The very fact that we were going to use a vehicle could’ve been enough to alter the natural ventilation flow to induce the second explosion.  To do anything with the ventilation in the mine, because we had no idea where an ignition source was at that time.  So hanging your first sheet may have been enough to induce an explosion while the men were in the mine that’s why there was so much diligence in trying to gain knowledge of the atmosphere that existed.
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Q. So is the 2.4 kilometre drift in terms of planning an operation to re-enter a mine, can you comment on the degree of complexity or difficulty that a drift like that creates?

A. Any planning that goes into a rescue effort or rescue operation such as this needs to include predictions of what is going to happen with the atmosphere in the mine in the future.  Mr Brady covered this off quite comprehensively the other day.  But any of the planning or the operational planes, an assessment of the environment needs to include enough time for rescue teams to be able to exit the mine safely should conditions within the mine start to change, and that’s a significant factor when you're 2.4 kilometres away or up here, if you were up in this area, three kilometres from a point of safety, which was at the surface mine portal. 

Q. How heavy is the equipment that the Mines Rescue teams would have been carrying?

A. Breathing apparatus that the men would have been wearing weighs 14 kilograms.  They carry between five to 10 kgs of equipment each.  The minimum equipment –

Q. In addition to the breathing equipment?

A. In addition to the breathing equipment, one of the pieces or the minimum equipment we carry with us is a stretcher.  Our teams are a minimum of five, a maximum of eight for the universal size of a rescue team, so that if a rescue member was to collapse for any reason or become injured his colleagues can carry him to a point of safety as no one comes to rescue Mines Rescue.  If you like, we have a back‑up team that can come in and assist.  We've got to be self-sufficient because of the duration that we can work with.

Q. So in terms of this phrase, “the window of opportunity,” you've given us an indication as to what you would have done had you got in there.  What information did you need to ensure that it was safe for the Mines Rescue teams to deploy in there?

A. We needed gas data from within the mine that was truly representative of the mine atmosphere.  Not the diluted sampling that we were getting via the vent shaft that was diluted with natural ventilation going through the mine, and we've often heard it talked about how that ventilation going through was just taking the fringe or wisps of the mine atmosphere up the vent shaft with it.  We only had the grizzly borehole here which was in fresh air.  No surprises there, because of the natural ventilation.  We had to have some representative data for these gas experts, Mr Brady, Mr Mason, Robin Hughes, Professor Cliff to work with to determine what atmosphere we had in the mine.

Q. And how could that be obtained subject to your satisfaction?

A. Work closely with SIMTARS coal mine technical services and the experts that assisted us with this operation, Seamus Devlin, et cetera, in determining how we get enough information out of this mine and the position of boreholes that were required.  Initially we know borehole 43 built up in this vicinity, I believe from memory, to try and gain a clearer picture of the atmosphere within the mine, so then we had another source of information.  
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A. Clearly getting representative data out of the mine was critical, given the three things that we knew.  It’s smoke coming out of the ventilation shaft, it’s gases out of the ventilation shaft that were consistent with combustion, we had fresh air going into the mine.  What had to be determined was the smoke and gases that were coming out of the ventilation shaft, were they the product of an afterdamp atmosphere or were they the product of combustion.  As Mr Brady demonstrated the other day, the document on the wall, the gases that are found in afterdamp are also found in combustion.  It had to be determined, whether it was an afterdamp atmosphere or was it an atmosphere from combustion, and was an ignition source present.

Q. Can you just describe what an afterdamp atmosphere is?

A. Afterdamp atmosphere is the atmosphere that remains in the mine
post-explosion.

Q. Is it dangerous?

A. Afterdamp atmosphere can be toxic, can be oxygen depleted, and it can be explosive.  What is not known after an explosion is how much of the fuel is used up in the explosion.  What is known, following an explosion, high levels of carbon monoxide exist, that can be from thousands of parts per million to tens of thousands of parts per million, depending on the size of the explosion the amount of fuel, the mixture at the time, where the coal dust was ignited.  We know that there’s an oxygen depleted atmosphere.  In Moura, the last Moura explosion a graph is in existence that shows that the oxygen content within the mine fell below 10% immediately post the explosion.  And I believe that that data was one of the reasons that Queensland mining, and maybe even Australian mining, went away from filter-type self-rescuers to self-contained oxygenated self-rescuers because of the data they received out of Moura.  And it is known that a significant amount of oxygen is used up in an explosion.

the COMMISSION:  

Q. Mr Watts, can you put a timeframe please on the implementation in that search plan that you’ve got on your diagram?

A. Yes sir.  The first stage to get up to the back of the loader would’ve been a short timeframe given that we could’ve used a drift runner vehicle.  Likewise, the search at stage one that we’re talking round pit bottom area, could’ve happened in quite a short period of time, given the short distance the rescue team would’ve had to travel by foot.  If the loader that was in the main drift could not have been moved or started there was a provision to bring in another machine and tow that loader out of the mine or back into a stub.  The rescue teams had worked with the engineering team at Pike River to have a towing mechanism available and there were plans in place of how to move that loader.  The rescue teams did take with them compressed air cylinders that the engineering staff believe would’ve been enough to start that loader.  And there was no reason to believe the loader wouldn’t have started given the short period of time that it had been there.  Once the loader was out of the way then you had vehicle access right up to the grizzly area which would’ve become the fresh air base.  And the search area of the mine from that time, it’s a little bit of an unknown depending on the conditions that you find within the mine and from evidence that have been taken from explosions in other countries in the world there is a significant amount of damage that is done to infrastructure that’s within a mine and it’ll always be an unknown till we get in there how much damage is in here, and of course we will not know how much damage the first explosion caused because there have been three subsequent explosions.  With the conveyor structure and other infrastructures within the mine it could’ve made travelling conditions very slow and a number of remedial tasks may have had to take place before rescue teams could’ve gone further into the mine.  
1515

A. This is only a small mine and I believe the maximum distance from the first intersection after the furtherest away roadway is 700 metres.  I might be slightly wrong and it may be a 100 metres short in that but I believe its 700 metres.  So it’s not a great deal of distance.  The walking conditions up into here, the roadway conditions, it was uphill, the gradient, from memory, around about one in five in places I believe, uphill, so it wasn’t a large mine to search and could've been completed in a relatively timely fashion.  It’s hard to put a specific time on the entire mine including the south section here.  This again is not a large section at all because we were unsure of the conditions that we would be faced with.  Not sure if that answers your question appropriately sir, but.

Q. Well, can I ask one more question.  If everything went as well as might be realistically possible, would you have completed a search in one entry into the mine, or could you have completed a search upon one entry?

A. If it was in an irrespirable atmosphere, I doubt it sir given the 700 metres up to the top part of the mine and the amount of time that would’ve taken to search the areas, all the roadways sufficiently, it would’ve been doubtful that it could've been completed in one operation.  It may have needed, at E, a second team to go in and takeover from where the last team had finished.  With the resources that we had available to us too, just to touch on that slightly, is we know that Mr Devlin and another senior manager for New South Wales Mines Rescue were here on the Saturday.  On the Saturday night another team from New South Wales of seven or eight personnel, I think, that their gas analyst came with them at that time as well, was on the ground in Christchurch and then subsequently over in Greymouth, so we did have another team of very experienced Mines Rescue personnel from Australia that included ventilation officers and first class mine managers that were able to assist in a multitude of roles with any rescue effort that transpired.

MR GALLAWAY ADDRESSES The Commission

the Commission ADDRESSES COUNSEL – APPLICATIONS FOR LEAVE TO cross-examinE – ALL GRANTED

court adjourns:
3.20 PM 

commission resumes:
3.37 PM

THE COMMISSION ADDRESSES MR MOORE – CROSS-EXAMINATION

cross-examination:  MR MOORE:

Q. Mr Watts, first of all, and this isn’t a question.  On behalf of New Zealand Police may I thank you for your gracious and generous comments about the police and your dealings with them, and your dealings with them, and that might be nice to think that they might be reported.  I want to touch on the question of the history of New Zealand Mines callout and perhaps, in fact, look at a history of disasters, mining disasters in New Zealand and if we could have the Department of Labour tier 2 paper, page 6, paragraph 6, brought up on the screen?  That first page, obviously deals with events going through into the 19th Century, but if we could have the next page over from that, just so we can get in context and in fact the next page as well, and the next page, and the next page.  If we look through those incidents which are recorded there from the middle of the 19th Century, it’s – and we look at page 5 of that analysis, perhaps going back to the last entry on page 5, 1967 that was the Strongman Disaster, which involved 19 deaths and then after that really where the most recent involving substantial multiple deaths was November really last year, wasn’t it?

A. To that scale, sir, yes.

Q. Yes.  Can we have up please, the rescue callout history between 2000 and 2010, which is your document MRS0004?

WITNESS REFERRED TO MRS0004
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Q. That’s a document which has been prepared by you and again short circuiting events, starting from 2000 there are events described as spontaneous combustion events.  What are those?

A. Basically coal fires sir.  It’s one of the most significant hazards, if you like, for underground coalmining on the West Coast is that coal wants to go on fire before you actually put it in a burner.

Q. And if we look through that catalogue we can see that in fact they’re very numerous, almost every year, if not every year?

A. Yeah, that's correct sir.

Q. In 2006 I think there was the event at Black Reef and also the Roa Mines, deaths there, that right?

A. Yes, that's correct.

Q. And on those occasions Mines Rescue really played the role as incident controller in conjunction with the police.  Isn’t that right?

A. Yes, that’s fair to say sir.

Q. And even in 2006 there were lessons that were learned because it was quite apparent from your perspective and from the police’s perspective that there were things that could’ve been done better?

A. Certainly, and after Black Reef we had a debrief with a sergeant, I think she was at the time, Alison Ealam.

Q. Yes.

A. And made some big steps forward with our relationship with the police from that time and that was clearly evidenced at the Roa incident, if you like, in the support that the police provided, and certainly the working relationship at the Roa mining incident, which occurred six months after Black Reef.

Q. As a result of those events in 2006 how would you describe your relationship with the police?

A. An excellent working relationship with the police here on the West Coast.  I can’t speak for the North Island because I’ve been based down here on the West Coast.  But since 2006 we’ve communicated regularly.  We’ve actually put quite a number of their staff, and in fact I think it was later 2006 or early 2007 the entire police force here on the West Coast came to the Rapahoe Station to gain an overview of Mines Rescue and our resources, our capabilities et cetera, and some of the senior police staff that were around at the time, and I think it may have even been the area commander, were taken through an underground mining induction and taken underground at the Spring Creek Mine.  I think, thank you to Solid Energy that they allowed for that to happen, and they gained an appreciation of an underground environment, something that was quite foreign.
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Q. As far as that was concerned, did you deal with Sergeants Judd and Cross and Senior Sergeant Ealam?

A. Certainly with Senior Sergeant Ealam and Sergeant Cross.  I have had dealings with Sergeant Judd on numerous occasions as he was a police officer located in my hometown for a number of years, yes.

Q. So you knew him well?

A. Yes, yes.

Q. In fact I think one of them was a volunteer fire brigade member when you were in the brigade, is that right?   Is that Sergeant Judd?

A. He may have well done sir.  I know there were a couple of policemen that joined the fire brigade in Reefton while I was there.  Yes, I'm not sure if it was Sergeant Judd.

Q. As at 19 November of last year, how many underground coal mine operations were there?  Sorry, in New Zealand?

A. In New Zealand, one in the North Island, Huntly East Mine, Spring Creek Mine, two mines at Roa, Pike River, and the Terrace Mine in Reefton was on care and maintenance.  There was a very small private underground mine that had just started in around the Reefton area.  That pretty much was it sir.  Coal.

Q. So you'd accept at least in comparative terms, New Zealand is a minnow compared with the states of Australia?

A. Yes sir.

Q. In terms of numbers and sophistication and size and scale and all those sorts of things?

A. In terms of numbers, I'm not sure about sophistication but...

Q. Do you remember Mr Brady telling us about the necessity to undertake, I think he told us, every mine having to undertake a level 1 exercise every year which lasted for a 12 hour shift?  Do you remember the telling of that?

A. Yes sir, yes.  I'm familiar with the level 1 exercises, only having read them and discussing with Queensland and New South Wales members.

Q. Were there any level 1 exercises undertaken by New Zealand Mines Rescue to your knowledge?

A. Not to the scale, where you're talking about a 12 hour exercise. There was a full evacuation exercise conducted at the Spring Creek Mine in April of 2010 which we fully participated in and I assisted in the organisation of and that was a multiagency exercise that involved police, fire service and St John ambulance along with ourselves.

Q. What was your understanding before the 19th of November last year of Pike River’s emergency response management plan?

A. My understanding of the plan, the only time that I came into contact with it was in 2008 when Mr Neville Rockhouse had requested Mines Rescue to have a - review it for him and to have a look at its “robustness” if you like, and I handed that task on to one of the training officers that we had working for us at the time who unfortunately died a short time later and he undertook that, he was a very experienced Mines Rescue member having been the general manager for 10 years, and he undertook that review for Mr Rockhouse and provided him with some feedback on it.

1550

Q. Did you note that it didn't appear to have any provision in terms of emergency response in the event of an explosion in the mine?

A. I can't recall sir.

Q. You knew this was a gassy mine didn't you?

A. Correct.

Q. In fact, I think you’d experienced an occasion when the ventilation went off and it was noted that the mine gassed-out pretty quickly didn't it?

A. Yeah, that’s correct, that was about six weeks prior to the 19th of November.

Q. Do you remember how long it took for the mine to gas-out?

A. I think I've said in a brief that it may've been nine hours and that was my recollection at the time I prepared that but it was in quite a short space of time sir.

Q. Now, Mr Stiles, Glenville Stiles, he contracted to MRS for first aid training, he was a medical auditor and he contracted those services to your organisation, is that right?

A. Yes sir.

Q. Were there any other specialised roles in MRS which were contracted out in a similar fashion?

A. No sir.

Q. Did you see a role for MRS as far as monitoring or providing advice to whoever needed to receive that advice on issues relating to safety and evacuation issues at Pike River Coal Mine?

A. I do see a role for MRS sir and to elaborate on that slightly, for quite a number of years now, it’s probably from recall, since 2005, the Spring Creek Mine had contracted Mines Rescue to complete a monthly audit of all their emergency equipment underground, including breathing apparatus, looking at lifelines, fire fighting equipment, escapeways, just a bit of a holistic view, if you like, from an independent set of eyes and we still do that to this day, sir, on a monthly basis.  At Pike River, Mr Rockhouse invited me in 2009, from memory, to undertake that audit up there.  We weren’t asked to go back and do another one.  It was my understanding that they were doing a lot of their auditing in-house and Mr Couchman actually spoke to that the other day, sir.
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Q. Did you before the 19th of November know about the problems in relation to a second egress?

A. Yes, sir.  The audit that I undertook in, I think it was August 2009, when I wrote the report to Mr Rockhouse, I did make note of the second means of egress and I think I used the words that, in my opinion that it would’ve been virtually impossible to use in the event of a fire, or an irrespirable atmosphere.  I’m not sure of the wording, but…

Q. And whose attention did you bring that to?

A. To Mr Rockhouse and I believe that was what initiated the risk assessment process.

Q. And we heard from Mr White about that, didn’t we?  Did you know anything at all about the availability or the appropriateness of fresh air bases or changeover stations?

A. I go back to the completion of the risk assessment when I last attended.  It was my understanding it was clearly determined at that time that the ventilation shaft was not an adequate means of egress from the mine in an irrespirable atmosphere and that subsequently a refuge bay was going to be provided at the base of the Slimline shaft.  Discussions through the risk assessment process, I recall, were around the establishment of the refuge with a proper, properly constructed wall with an airlock going into it and that was my understanding at the time that I finished with the process that Pike River were actually going through with that and I do recall the, I think it was Mr Moynihan, at the time, sort of spoke in some detail around how that was going to occur.  Along with a roadway from the south section of the mine, it was going to come back up into the Slimline shaft and basically form a crosscut or cut-through and there were going to be stoppings or airlocks constructed on either side of the Slimline shaft, gave access into the refuge area from both sides.  Unfortunately I believe that that roadway that they were driving, the ground conditions were poor and they couldn't continue because that roadway collapsed.

Q. How’s MRS funded?

A. We’re funded by a levy that is paid by the coal sold.  The levy is set by the Government, under the New Zealand, under the Mines Rescue Trust Act 1992, so it’s - the levy is legislated.

Q. Is that based on a tonnage, certain amount per tonne?

A. Yes, and there’s a different rate between underground coal produced to open cast or open-cut. 

Q. Open cast’s about half of what underground is, isn’t that around about the proportion?
A. Correct, half, it is half for open cast operations with underground workings and slightly less for virgin coal.

Q. Solid Energy represents more than 82% of New Zealand’s national coal production, isn’t that right?  That seem to you to be about right?

A. It sounds about right, sir, yes, yes.

Q. So, that more than 80% of Mines Rescue’s funding would come from Solid Energy based on this levying process that you’ve described, that be right?

A. Correct.

Q. Now, on top of that, you also, that is MRS also has a commercial arm which charges for certain services like audits and training and that sort of thing, doesn’t it?

A. Yes, that's correct, sir.  We’ve, for a number of years now, we’ve become a more proactive organisation, if you like, we’ve gone away from being the ambulance at the bottom of the cliff and tried to assist companies wherever possible with health and safety issues and certainly training and getting knowledge and education into our industry.
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Q. I mean would it be fair comment to say that essentially the position, as far as this hearing is concerned, of MRS is indivisible with Solid Energy’s position, and I’m really asking that question in the context of the number of Solid Energy members of Mines Rescue Trust who have also provided briefs to this Commission?

A. Mines Rescue Trust is made up of two Solid Energy members.  And it actually has three on it at the moment because Mr Hughes, Robin Hughes, was co-opted onto the Mines Rescue Trust not long after its inception.  At the time he was the Chief Inspector of Coal Mines.

Q. Well for 22, and I’m reading s brief of evidence which has been filed by Craig Smith, and for the record it’s SOL381667/3, paragraph 4.1 and 4.2, clause 22 of the brigadesmen who attended the incident were Solid Energy New Zealand employees.  Would that seem right to you?

A. Yes, that would sound right.  Not all of them are directly New Zealand Mines Rescue Service members, but certainly they contributed significant resources to assist with the Pike River emergency sir.

Q. And again, would it be fair to say that on these issues of the sealing, on the issues of survivability, a partial sealing, that the views expressed by the Solid Energy personnel is largely parallel to those expressed by Mines Rescue in their briefs?

A. That’d be correct sir.  They’re senior mining people and they understand mining.

Q. Now on the question of sealing, your proposition that Mines Rescue on Saturday the 20th is starting to quietly work on plans to seal the mine?

A. Yes, that’d be correct sir.  That was when it was first discussed amongst Mines Rescue staff as contingencies.

Q. Right.  And the purpose of that, I think you’ve already told us there were a variety of purposes, was one of those to quench, what I think has been described in other evidence as a likely methane fire?

A. Yes.

Q. And when you say, “Working quietly on plans,” that was because this was this parallel contingency planning that needed to be put in place in the event that it was necessary to move relatively quickly on the question of sealing?

A. Yes, that's right.  The contingencies were being explored and that’s why the issue was raised to try and get some formal process around sealing options.

Q. The first time the question of sealing was raised in IAP appears to have been the IAP to the period of six to 8.00 pm on Saturday the 20th of November.  Would that seem about right to you?

A. It may be in the first IAP.  I believe that’s on a Saturday afternoon.  Mr Robin Hughes attended two incident management meetings to convey what he was seeing in the gas analysis and his expert opinion on the likelihood of a fire maybe burning underground.  And at the time he advised that the only way known of extinguishing the fire in these circumstances is to starve it of oxygen.  But it was more to assist the incident management team with critical information that would be required for decision-making processes.
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Q. Well whenever it was raised there really wasn’t any question of being shut down by the Department of Labour or the police, so the question of sealing couldn't be discussed was it?

A. Well, my understanding from being there with Mr Devlin when it was raised, that it was just sort of a flat “no,” that that wasn't going to occur at that time and there was no lead as to well let’s put this into the planning co-ordinator’s role and let’s put some structure around that.

Q. I take it from your evidence that you were strongly of the view that this needed to continue to be provided for rather than sort of shut down and cut off at the ankles by some comment attributed to the Department of Labour or the police.  Would you agree with that?

A. Sorry, can you repeat the question.

Q. In terms of that decision, the question of sealing, it’s your evidence that that was something that needed to be continually discussed as part of this parallel contingency planning?

A. Certainly, with some mining people yes, yeah.

Q. Well it must have been a matter then of very considerable concern to you that it appeared that the police and the Department of Labour were stopping this discussion wasn't it?

A. From the Mines Rescue people onsite I guess there was some frustration that it wasn't able to be planned further, if you like sir.

Q. Who was it who said that and shut the conversation down in the fashion that’s been described?

A. I couldn't give you a name sir because I wasn't present for each time that sealing was discussed.  Some of my colleagues and the likes of Mr Hughes or Mr Bell, Mr Smith also attended those briefings with police and whoever else was there.  We believe that somewhere along the line that there was discussions held with Mr Bellett, Mr Firmin and Mr Poynter, and I believe that there was even a phone call from Mr Stewart through to Ms McBreen-Kerr is it?  Sorry, I apologise for forgetting her name, but from the DOL.

Q. Well was it shut down in your presence?

A. It was discussed, well it was raised by Mr Devlin on the Saturday night, midnight on Saturday night just if anyone considered the issue of sealing and it was “No, we're not going to go there.”

Q. And who said that?

A. My understanding at the time was the police, sir.

Q. You were there weren’t you?

A. Mmm.

Q. So do you remember who it was who said it?

A. No I can't sir.  There was so much that happened in that time and I'd like to just expand on this slightly.  This was a very dynamic and fluid event.  The last thing we were going to try and do was to get into arguments, if you like, with decisions that were being made.  We needed to, we went away and discussed that further.

Q. So did you feel that this wasn't something that you could advance more robustly in that environment?

A. Yes correct sir, and I think that that planning structure wasn't one that lended itself to openly airing these ideas that, because you need to consider all possibilities and start to develop strategies if you like and have small planning groups and to use the term that’s been used a lot, “parallel planning,” yes.

Q. But this was obviously an important consideration as far as you were concerned, this question of at least having a parallel contingency plan for the sealing of the mine.  It was an important in your mind and the minds of Mines Rescue presumably?

A. Yes, that's correct.

Q. So even if you felt that you couldn't deal with it at that particular meeting, what steps did you take to raise it with the other police.  We know from your evidence you've already given that you knew well, the Sergeant Judds, Crosses, Ealams if you knew it was in the -

A. Sergeant Judd was there the first night that I was working there and I think he did return again at some stage.  I worked at various times obviously there was someone filling my role or that was acting as the officer in charge of Mines Rescue while I was absent from the site, but it was raised on numerous occasions through the Sunday and again on Monday by not myself in particular but certainly by Mr Hughes, Mr Smith and Mr Bell along with Rob Smith, our officer in charge.

1608 

Q. And I take it they reported back to you that they were meeting this intransigence, this war on the question of sealing.  Did they tell you that?

A. Yes we were in conversation around the sealing issue.

Q. Did you raise it with the police that you knew, did you ring them up and say, “Well look, actually, this is terribly important.  We don’t feel that we’re getting a voice in the incident management team meetings, look, this is really important, we need to talk about this.”

A. Yes, I did have a conversation with an inspector on the site, I can't recall when that was, I think it was around the 26th of November.

Q. Well, that’s after the second explosion?

A. That’s correct.

Q. I'm talking really about this, what we’ve been calling the rescue phase, up to and including the 24th.  Up in that period, where you’re concerned about the question of sealing this mine, what steps did you take to raise that issue with people more senior within the police?

A. Conversations that I would’ve had around that time, I know that I met with Mr Knowles on a couple of occasions, and to be fair, I can't recall having a conversation with Mr Knowles about sealing.

Q. So you didn't have a conversation with him?  

Mr Gallaway:

Let him finish.
cross-examination continues:  mr moore

Q. I'm sorry, have you finished?

A. I do recall that Mr Knowles had appointed Inspector Mark Harrison to be a liaison with us.  I'm sure that, from memory, that we did discuss the issue of looking at sealing of the mine and I just want to reiterate, sir, that this was something that we wanted to be discussed and planned, if you like, as a contingency and needed to be explored thoroughly along with, we knew that this was going to be a very difficult decision.  The decision around sealing can be interpreted in a number of ways and obviously it has been and the whole issue of survivability would have been raised early with those discussions around sealing and looking at survivability would’ve been an issue that started to raise its head then, I believe, to plan.

Q. Did you raise the issue of sealing with Inspector Harrison?

A. I’d had a number of conversations with Inspector Harrison and, to be honest and to be fair to Inspector Harrison, I don’t recall whether I voiced my strong opinion on the sealing of the mine to him at that time.  I know we had discussions around survivability.

Q. And you don’t remember whether you raised it with Superintendent Knowles?

A. I would recall if I’d raised it with Superintendent Knowles and I don’t recall that.  I only met with Superintendent Knowles on very few occasions.  I think it was the Saturday night and not again until the Sunday when I came down for the media brief and at that meeting, it was very, very brief and the discussion was around the media briefing with myself and Mr Whittall and that was it.

Q. To your knowledge did anyone else who held this view about sealing, raise their frustrations with anyone in charge of the sort I've mentioned already, the sergeants, or the superintendent or the inspector?

A. With the incident management team we thought, well, my understanding from talking with my colleagues and that we believed that we were talking to the incident controller for a number of days and it took a while for us to work out, if you like, that there was another tier, if you like, where Mr Knowles was working out of the Greymouth Station and then later on in the piece that we’ve discovered that in fact there was a third tier with Mr Nicholls in Wellington as well.  So, I guess in the early stages we really thought that we were talking to the incident controller.
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Q. The inflatable seal was requested, when was that requested?

A. It was requested quite early on I believe sir through police.  And I think that that’s something that they accessed very quickly and had manufactured in Western Australia from memory.  It was requested while I wasn’t on site, however I do understand it was - 

Q. Who requested it?

A. I believe it may have come from Mines Rescue actually sir, yeah.

Q. It’s likely to have isn’t it?

A. I think so, yes, yeah.

Q. And you know that it was ordered on the 21st of November, two days after the explosion, within two days of the explosion?

A. Yeah, I believe that’s correct sir.

Q. So there was no question there, was there, over lack of contingency planning information to a possible seal that could be deployed was there?

A. No, not in that circumstance that’s for sure.

Q. Do you remember when that seal arrived in New Zealand?

A. No I can’t recall the date when it arrived.  From memory it was manufactured relatively quickly and flown to New Zealand relatively quickly, yes.

Q. And after it arrived in New Zealand it was available to be deployed before the second explosion on the 21st?

A. I couldn’t tell you sir, no.

Q. You’ve got that inflatable seal at Rapahoe, is that right?

A. That's right sir, she’s a big beast.

Q. And the question of the possibility of a fire inside the mine was a debatable issue at these IMTs wasn’t it?  It wasn’t a question of being shut down on that issue either was it?

A. No, no, I don’t think the police ever attempted to shut down the issue around a fire.  And in fact in Mr Hughes’ evidence I think he, correct me if I’m wrong, but it may have been in the institutional brief that, yes the police certainly acknowledged Mr Hughes’ advice, if you like, and they were genuinely concerned with the information that was being passed them by Mr Hughes.

Q. And of course you were present when Mr Brady gave evidence about this whole issue of whether or not there was a fire and the sorts of diagnostic signals that some might interpret as being a fire, in fact being somewhat misleading and perhaps being vapour from the remnants of the explosion, the afterdamp?  Do you remember him saying that?

A. Yes I do and Mr Brady explained that quite well.

Q. Was that something that was raised at any of these IMT meetings before the second explosion to your knowledge?

A. The possibility of vapour?

Q. Yes?

A. I’m not sure about whether it was vapour.  I know in the early stages, I’ve already spoken about today, that when our teams flew over there was a brown smoke that was issuing from there.  There were reports of a light white smoke seen at the time.  I do recall Mr Hughes saying to me that if people could’ve seen what he’d seen at the vent shaft they’d understand it was on fire with the heat haze that was coming out of the mine.

Q. I suppose what I’m really trying to convey here, and I’m wondering whether you agree with this proposition, that these IT meetings were in fact quite dynamic in terms of the opportunity for people to put up ideas from their various perspectives and bounce those ideas around.  One was the question of sealing, another was a question of whether there was a fire or not, and another I take it would be the question of survivability, would you agree with that analysis?

A. Certainly with the fire, yes, and there were a number of occasions when sealing was discussed.  It was definitely an inappropriate forum for discussion of survivability due to the number of people that were in the IMTs and the makeup of the IMTs.  We’ve already heard about the size of them, they were very large.  It appeared that everybody that was involved, and certainly no criticism of any agency that responded to Pike River, everyone worked very very hard up there but we had every agency represented in the IMT meetings and it wasn’t appropriate forum to discuss the issue around survivability.  It wasn’t until a later date that that was really formally put into place.
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Q. I wonder if two documents, and we’ve already seen them before, but I don’t think we’ve seen them together and these are the options models that were put up and already there’s been some evidence about them, two documents, I wonder if they can be put up together, simultaneously, the first is PIKE.12533 and the other is MRS0063/1?  It may not be possible given that configuration needs to be lengthwise rather than vertically.  If it can’t be done, we can do them separately, perhaps if we first put up PIKE.12533?

WITNESS REFERRED TO PIKE.12533

Q. Now, it’s a little difficult to read that, but is that an options model that was nutted out in – well done – in collaboration with a variety of parties and I’m talking about PIKE.12533, which is the left hand image as we look at it there?

A. Yes, correct, sir.

Q. Were you engaged in that exercise?

A. Yes.

Q. And this, at least is stated to be the options model as at the 23rd of November 2010?

A. That's correct, and I believe that initial discussions around this may have started on the 22nd.

Q. Now, if we look down at the options there, there is fire exists to the left, yes, to the right, no, correct?

A. Correct.

Q. So, certainly as at that time the question of the existence of a fire was equivocal, wasn’t it, as either possibly, possibly not?

A. Yes, that's correct, sir, yes and we’ve heard clear evidence from Mr Brady around that.

Q. And if we look towards the left-hand side of that chart, we can see that certainly the question of survival is certainly left open with the words, can you see there, “Any potential survivors at this stage will have needed to have a self sustaining air pocket that’s unlikely to be altered with these options.”  Do you see that?

A. Yes, correct, sir.

Q. That would certainly indicate at least to the uninitiated reader of that, survival was still a live issue as at the creation of this document on the 23rd.  Would you agree with that?

A. What was – it’s just trying to state that for anyone to be alive at this stage, they would’ve had to have been on the end of compressed air, that's correct, yeah, and I think it was around this time that it became known that the compressed airline was fractured.

Q. All right, well, perhaps you might look at the next document, which for the record is MRS0063/1?

WITNESS REFERRED TO MRS0063/1

Q. That’s a more recent iteration of the document I’ve just been referring you to, isn’t it?  Do you agree?

A. On the right-hand side?

Q. Yes, on the top right hand corner, “Created 23/11/10”, which would presumably relate to the first document and “Updated on 25/11/10”, do you see that?

A. Yes, yeah, I’m not sure, like with the update it would’ve, obviously 
post-second explosion when the options for inertisation started fully, if you like.

Q. Right.  If we look at the top of the document, you’ll see, “Options model operation Pike – V2.”  Does that refer to version 2, do you think?

A. Yes, I presume so, sir.
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Q. And the contributors to that document are listed in the top left-hand corner aren't they?

A. That's correct.

Q. And they include you amongst other experts, correct?

A. Correct.

Q. And again even at that stage the question of survivability hasn't been ruled out as an option has it?

A. It hasn’t been taken off –

Q. Because again we can see the words, “Any potential survivors at this stage will have needed to have had a self-sustaining air pocket.  It is unlikely to be altered with these options.”  So that’s certainly a comment which has endured from version 1 to version 2 hasn’t it?

A. It’s carried over sir, and it’s – I don't know why it would have carried over, to be honest.

Q. The question of partial sealing, and you talked about it in your evidence earlier.  Where did that notion come from?

A. I guess it was out of a discussion amongst Mines Rescue members that were on site.  I don't guess, I know.  Just looking at contingencies, how they could gain control of the mine atmosphere.  And it was just one of the things that was discussed, and like with any dynamic operation, emergency event, you need to start tossing ideas about and contingencies.

Q. Were you aware of any other model internationally or locally where partial sealing had been utilised?

A. Partial sealing?  Not in an event such as Pike River, where explosion with –

Q. What event?  If it wasn't Pike River, not like Pike River, can you think of another occasion when it was used?

A. Partial sealing.  No, I can't see it on the top of my head, mmm.

Q. You'll remember the evidence of Mr Devlin on that particular matter.  He, it seems on the evidence, arrived at the site about 8.00 pm on Saturday and he told us, and this is referred to in the notes of evidence at 2073 between lines 1 and 6, that he just couldn't get his head around that as a motion.  Have you heard that evidence?

A. Yes I have yes, and I can understand when you've got a fire situation, that is generally only one way you can seal and that’s fully seal, and yeah the partial sealing was a discussion if you like, and it needed to be certainly thrashed out in a robust way and may have never got over or beyond that point of a robust discussion.

Q. And you were present here with Mr Brady when he gave his evidence.   Do you remember?

A. Yes.

Q. Were you present?

A. Correct.

Q. And, I've already covered this, but would you agree with the proposition that really you wouldn't be able to know whether there was a fire underground until gas readings to emerge from borehole 43, would you agree with that?

A. To confirm suspicion that there was a fire underground required further data, yes.

Q. Would you agree that the most effective means of being able to test the environment underground would be readings in borehole 43?

A. Was going to be the only other option, yes.

Q. And of course we know that the first reliable readings for that didn't emerge until about 7 o'clock in the morning on the 24th of November, the Wednesday, the day of the second explosion?

A. Yeah, correct, and I don't think they were reliable even at that stage.  It was quite clear from discussions with Mr Brady, Mr Singer, and advice that we’d received from Mr Mason from Coal Mines Technical Services we need a number of hours of sampling to be confident that we were getting truly representative data from the borehole.

Q. And would you agree with the evidence of Mr Devlin, for the record at page 2073, as well as Mr Brady that sealing wouldn't necessarily prevent a second explosion in any event?
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A. Yes, correct sir, we understand that sealing could have induced a second explosion, it’s an unknown.  On the other hand we also know that doing nothing could have led to a second explosion, so damned if you do and damned if you don’t situation.

Q. It was wasn’t it?  That’s real dilemma that you and others found yourselves in?

A. Correct.

Q. Over that whole period.

A. Yes and that’s where, you know, a big learning, and it’s been acknowledged before and I don’t want to dwell on it but is around that whole planning, that the planning and intel side of this incident such as this can never be underestimated and well, there’s a lot of learnings for that for the future.

Q. And really the same could be said, couldn't it, about survivability?

A. Oh, absolutely sir.  Again, it’s something that we've heard that can start in the very early phases and it’s not a decision that can ever be taken lightly and it’s one that, unfortunately, somewhere along the line has to be made.
Q. We’ve heard different tests thrown around about this question of survivability and when you might seal and it’s been referenced to, you wouldn't seal before there was a zero chance of anyone being alive and others have talked about, “Well, you wouldn't seal unless you were satisfied, beyond a reasonable doubt that there was anyone left alive.”  Would you have a test yourself that you would apply in terms of what you, or the level of satisfaction you’d need to be happy with before you’d be sealing?

A. I think one of the most critical things that’s required for any decisions is that you have the right people involved in the processes of determining survivability and I mean very experienced people, not necessarily just mining people either, I mean that there needs to probably be a cross-section of people to a certain degree to bring some objectivity to it.  However, it would be an evolving process from the very early stages where you’re working with the information that’s available at the time and taking all those factors into consideration that I mentioned earlier on in my brief this afternoon, around things that we do know and there are, of course, things that we don’t know.

Q. One source of information would obviously be those who know the mine best in the form of the owners and managers of the mine, do you agree with that?  That’s a source?

A. A source of information about the mine itself, yes.

Q. Well, what about survivability at least in terms of their understanding of the geography and the layout of the mine that which they own and operate?

A. They obviously would have views on survivability, yes.

Q. And those views would be views which, like your own, you’d put in the pool wouldn't you?

A. Correct.

Q. Now, you’re also aware of the assertion that a phone call was made from that mine after the explosion?

A. Yes.

Q. Are you aware of that assertion being made?

A. Yes, and it was our understanding that, from being in an IMT meeting when police reported back, that that had been eliminated.

Q. Yes.  Do you remember when that was eliminated?

A. Sorry, sir, without reference I don’t.

Q. Was that a matter that you took into account when you were looking at the question of survivability?

A. When it was first raised it was something, it was of concern when it was first raised at the IMT meeting that a phone call had been made but then didn't take any other consideration after the police came back and eliminated it from occurring.

Q. The fact is that slim as it may have been, you did believe, right up until the second explosion, that someone may have survived inside that mine didn't you?

A. My belief, no sir.

Q. None at all?

A. None at all.
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Q. What about someone injured, I mean did it occur to you that someone may have been up in that mine unable to self-rescue because they were injured?

A. If they were injured they had a 30-minute self-rescuer on their belt.  They wouldn’t have been able to reach the changeover station if the compressed airline was fractured.  If they were injured in the top portion of the main drift the air from the mine reversed on a number of occasions they would’ve been inundated with a toxic atmosphere on numerous occasions.

Q. So from your perspective you were sure, at least by say the Tuesday or the Wednesday that there was no one left in that mine alive.  Is that your evidence?

A. That was my own personal feeling sir, I could not comprehend how people could’ve survived for that period of time knowing all those factors that we’ve discussed a couple of times today and the time that had elapsed.  That’s a personal feeling, a personal belief sir.

Q. Now you were giving interviews on the 23rd and the 24th of November weren’t you to the media?

A. 21st and 23rd sir.  The Sunday was the first time that I completed a media interview and then again on the 23rd.

Q. You were reported I think in the Christchurch press on the
23rd of November saying that Trevor Watts said, “Operation readiness was stepped up yesterday, that’s the 22nd, and they, MRS, could go in at a moment’s notice.  Rescuers were chafing to get down the mine.  Stepped up operational readiness.”  Would that have been what you would have said either to the press or in a media statement at that time?

A. Yeah, obviously it’s been reported that way sir.  And if I can just keep that in context, stepping up the operational readiness.  It just meant that we had more resources available to us at that time and that we were, you know, further preparing to enter the mine should we have got data that had determined it was safe to do so.

Q. Well you certainly weren’t saying to the media, “Look the chances of survival here in my view are next to nothing,” were you?

A. Absolutely not, and there was no way that I was going to stand up in front of national TV and give my personal belief.  And certainly on the Sunday I couldn’t have done that because we were still coming to grips, you know, if we bear in mind that, you know, I was there till, whatever time it was on the Saturday morning, 11 o'clock, home to bed at 3.00 pm, three hours sleep, back to the mine site for a few hours, trying to get a grasp of what was happening at the mine, certainly couldn’t have made that statement on the Sunday.  But I wasn’t part of any media strategy either around what was being released and certainly what was being released to families.

Q. Certainly, and I don’t wish to sound critical Mr Watts at all, but there was nothing in what you said to the media which conveyed your personal pessimism on the question of survivability was there?

A. My personal realistic belief, not pessimism.  I’ve been accused of being a pessimist, I’ve been a realist, yeah.  And no, there wasn’t sir.  And if I was put in a position like this again I would certainly be knocking on 
Mr Knowles’ door and making sure that my feelings were known a lot stronger.

Q. And certainly you would’ve been aware that those comments filtering out into the public arena, including the families obviously, and the impression conveyed, you’d agree from your comments was that Mines Rescue were ready, set to go and commence a rescue operation.  Is that a fair comment?

A. That's correct.

Q. I just wonder if you look at a document, madam registrar I just want to give this document to the witness.  Just looking at that document before I ask anyone to produce it, can you just help us with its provenance, do you recognise this document at all?
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A. It looks like a transcript of the media brief that I have given, yeah.

Q. Do you think it might’ve been something that you gave Commissioner Broad on the 23rd of November when you were talking about the operational position and the status of where Mines Rescue were?

A. Commissioner Broad?

Q. Yes.

A. I don't recall meeting with Commissioner Broad on the 23rd.  I know that after the media brief on the 23rd of November I had a handwritten note that Mr Knowles asked if he could photocopy and that maybe it here, sir.

Q. All right, well perhaps before we go into that, it’s dated the 23rd of November and it does record, “Still in rescue phase.”  Is that a correct statement of the position that Mines Rescue were in at that time, that is the 23rd of November?

A. Yes, it does sir, and as I stated, certainly weren’t involved in any strategies around what information was being released.  It was my understanding that I was providing information on what our status was, and it does read that we are in rescue, and I’d made those comments that we were in rescue mode.

Q. And it does record that you’ve stepped up your operational readiness, doesn’t it?

A. Yes, on the 23rd of course, we had another 18 members of Mines Rescue arrive from New South Wales, so – stepping up our operational readiness is probably not quite the right term, but we’d certainly stepped up our resources that were available to us at that time.

Q. I want to ask you about your dealings with the families and you heard the evidence of Superintendent Knowles – I’m referring here Your Honour to pages 1893 to 1894, and 1919 to 1920 of his 
evidence-in-chief.  You’ll remember him telling us about why it was that he really needed some help from someone who knew something about what was actually happening so that he could convey that to the families.  Do you remember him saying that?

A. Yes, I do, sir, yes.

Q. And that was a real concern because he was being criticised, as we know, from Mr Whittall for not knowing enough about mining and conveying that sort of information to those who needed to know.  Are you aware of that?

A. I am aware of that, sir.

Q. And whilst accepting that you were very concerned to make sure that you maintained your objectivity in this process, you do understand, don’t you, the frustration that the superintendent had, having to confront in a very emotionally charged environment, questions about what Mines Rescue were doing.  You understand that?

A. Yes, absolutely.

Q. Now, you also indicated that you were also just too busy, is that right?

A. Too busy?  I was focussed on the operation and as I stated earlier on, that was when borehole 43 was due for break through.  That was when the first data was meant to be coming from the mine and we had to be absolutely focussed on the availability of that data and for me to have direct links with Mr Brady, Mr Singer and the people that were interpreting the information that was coming from the mine.

THE COMMISSION ADDRESSES MR MOORE – DIRECTION 
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cross-examination continues:  MR MOORE

Q. With the wonderful benefit of hindsight, where could Superintendent Knowles have gone for that information?

A. With a robust incident management team and a structure, the information that came away from the incident management team could have been sufficient to supply up-to-date and accurate information to the families.

Q. And if they wanted someone from Mines Rescue?

A. I've had a discussion with Mr Raymond around this and it’s something that going forward I believe that there is room to have a discussion when we're looking at the incident management structure for the future of mining on the release of information to families and if there was a requirement for expert information if you like, from specialist fields, how that would be addressed, and I think that there is – it’s never been Mines Rescue’s role to front families and to be honest we've never been put into this horrible situation sir, with these families.

Q. In the institutional report of Mines Rescue Service, and I’m referring to paragraph 408.  In the interests of time, I won't go back to it, but you said that, “from MRS’ perspective the objective of getting in control of the underground atmosphere, getting underground to recover the miners and determine the cause of the explosion was never the main focus.”  This is what you were talking about in relation to the IMTs.  “Instead, a process trying to find out if anyone was alive and then a series of risk assessments, review of risk assessments and approvals by external committees not on site had taken over.”  But we know as at that time the inflatable seal was in order don't we?

A. Inflatable seal as ordered on the Sunday, correct.

Q. We know the tube-bundling was being facilitated by the police to get tube-bundling up to the site?

A. Correct.

Q. We know that robots had been deployed don't we?

A. Yes we know robots –

Q. So there were a lot of things that were happening at that time in terms of advancing this matter, not just a question of risk assessments and more risk assessments?

A. To be fair sir, the institutional brief does make reference to that.  That’s the way it appeared in the early stages.  That’s the collective brief of a number of individuals.  But certainly by the time that we’d got into the Monday 22nd there was a more structured approach to some of the aspects of the operation at Pike River and some of that was down to police officers as well with Sergeant Aaron Nicholson, for example, that was working closely with us and it started to take on more of a structure from that time.

Q. You said that one risk assessment was rejected for a spelling mistake.  Who rejected that?

A. I'm sorry sir, I don't know.  I don't know the reference to that particular risk assessment and...

Q. Would you know what the spelling mistake was?

A. No sorry sir I don't.

Q. Do you know which risk assessment it was?

A. No I don't know what risk assessment that was and yeah I don't know which particular risk assessment it relates to at all sir.
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cross-examination:  MR HAIGH

Q. Mr Watts, I think you'd worked with Doug White prior to the 19th of November?

A. I had met with Mr White on two occasions from memory, sir, I do you recall one meeting in particular with him, yes.

Q. Was that in relation to your training of Pike River miners?

A. That’s correct.  The trainee mine worker programme.

Q. And then you spent some time working with him after the explosion on the 19th?

A. I spent a lot of time working closely with Mr White.

Q. And I think you’ve already indicated this from your evidence, but you were impressed by his focus on health and safety?

A. Absolutely sir and that was prior to the 19th of November.  The very first meeting, yes.

Q. And I think you’re aware that his reputation in Australia was of a mine manager strongly focused on those two issues, health and safety?

A. Yes I was aware of Mr White and I had met him once in 2007 at a seminar in Emerald, in Australia.  Yes, I was aware of that.

Q. Now, I want to take you to the institutional brief if I may, please, just to clarify a number of issues.  Do you have that in front of you?

WITNESS REFERRED TO INSTITUTIONAL BRIEF – PARAGRAPH 354

A. Institutional brief?

Q. Yes please.

A. Yes.

Q. Do I take it that this was made up from contributions from a number of Mines Rescue personnel?

A. Correct, sir, this is made up of about 10 individual briefs of evidence.

Q. So, whilst you read the brief, clearly there are matters in the brief which you can't personally attest to?

A. Correct sir.

Q. Well, let’s see if we can identify some of those.  Can I ask you please to turn to paragraph 354?

A. Yes.

Q. Now that’s the one where a statement is made in effect that reference is made to the statutory mine manager’s statutory powers?

A. Correct.

Q. And how he must assume responsibility of the situation, become the incident controller, however, this is what the brief says, “This did not occur and the police assumed this position at 3.00 am on the 20th of November 2010.”

A. Yes, sir, and when I read this earlier I did add to it by saying that what we clearly know now is that Mr White did take on the role as incident controller and when he left, he actually handed it over to Mr Neville Rockhouse, I think, when he flew up in the helicopter to actually view the vent shaft.

Q. And were you aware that Mr Knowles, I think it was, or maybe Mr Nicholls, said that at 5.20, Sergeant Judd in fact assumed lead control, or lead agency when he was up at the mine, were you aware of that?

A. Yes we’re aware of that now, sir, yes.

Q. So that’s one of the paragraphs which is inaccurate.  Is that fair to say?

A. Yes, sir, it is.

Q. Now, can I take you to paragraph 378 please?  This describes what the institutional brief identifies as some eight or so defects in the organisation when Mine Services personnel arrived.  I want to just briefly take you through those.  It starts off by saying, “There is very little information available from Pike, or MRS, upon arrival at the mine in particular there was; one, no confirmation of the number of men underground.”  Now, are we talking here about the arrival of who?  Was that Mr Smith who arrived in the first instance?

A. Yes, Mr Smith and the first Mines Rescue team that flew in by helicopter.

Q. Now, we can temper that bold statement, can't we, by saying that at the time Pike were doing all they could to confirm the number of men underground?

A. That’s correct sir.

Q. “Secondly, no information of whether there were any survivors underground.”  Again, that’s precisely what Pike staff were endeavouring to do when Mines Services personnel arrived, to establish?

A. That's correct, and the phone calls were making on a regular basis.
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Q. So, although there may not have been finally resolved at that point, people were making endeavours with phone calls, looking at the tag system to determine who was there and so forth?

A. That's correct.

Q. And they were clearly working very hard as this tragedy unfolded?

A. Yes, under very difficult circumstances.

Q. No information of where the men had been working prior to the explosion. Again, that was being worked on at the time.  Is that your understanding?

A. I’m not sure if it was being worked on at that time.  I know that after the Mines Rescue personnel arrived that soon after, one of our members met with Mr McNaughton and he assisted in that process of determining where men were.

Q. Right.  No information of the atmosphere underground, well, again that’s pretty harsh, isn’t it, because they were working through monitoring right from the outset, acknowledge that they had an explosion on their hands?

A. We knew there was an explosion sir, but yes, there was definitely no information on the atmosphere underground, apart from the air vent that did leak.  We heard about the real time monitoring system being lost and –

Q. Well that’s because they didn’t have a tube-bundling system, which would’ve helped?

A. That's correct, sir, yes.

Q. And the other monitors had been damaged or disappeared in the explosion?

A. That's right.

Q. So, again when we’ve got no information of the atmosphere underground and, indeed, the next one, no information of what gases were present in the mine, the staff were all working on that weren’t they?  Monitoring systems to get a monitoring device organised for the Slimline shaft or wherever, ventilation shaft -

A. Yes, early on in the piece, discussions I think between Mr White and the officer in charge was to look at how we can get gas sampling from the vent shaft, and it was enacted after that time.

Q. No tube-bundling system, well, you would know of course that – or now, anyhow, that Mr White had been pressing for the introduction of a 
tube-bundling system from early on?

A. I’m aware of that now, sir, yes.

Q. June of that year, or earlier.  No established boreholes from which gas sampling could be begin – could be begin it reads, to be taken and monitored.  Does that include the Slimline shaft?

A. I think this is referring more to knowing where the boreholes were that sampling could be taken from.  I think it took some time to try and establish where all the boreholes were and if any were available.

Q. From the time that the mine was initially developed?

A. Yes, sir.
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Q. No possible explanation for what may have occurred underground to cause the explosion, well that’s still a question mark today isn’t it?

A. That is right sir.

Q. So all in all you’d agree that description there in general is somewhat harsh isn’t it?

A. It does appear somewhat harsh and there is obviously work that was going on from the time that this event occurred?

Q. Exactly.  Paragraph 384, “The mine was not set up to provide accurate information.  There was no tube-bundling system, no remote sensing, no automatic airflow monitors and there were access constraints.”  Well I suppose that in itself is not untoward.  Could turn then please to paragraph 387, “A statutory mine manager gave incorrect information about location of the self-rescuer caches.  This was critical information relating to possible survival within the mine which MRS specifically asked for.”  Now who do you say Mr Watts he gave this information to?

A. I wasn’t present during this conversation sir but I believe that he had a conversation with Mr Dave Stewart and that Mr Stewart asked him where the self-rescuers were and it’s my understanding that Mr White had said in the location of the crib areas, or smoko areas, at the working faces of the mine.  But, yeah, I can’t add to that at all sir.

Q. Have you any idea why he would say that, which is patently wrong?

A. No I don’t sir.

Q. No.  Not like Mr White is it?

A. No, no, certainly not.

Q. Well can I just draw your attention to a piece of evidence that took place earlier when you were being examined in chief by Mr Gallaway.  And there was an exchange between the two of you about a discussion between Rob Smith and Doug White on the 19th of November last year in relation to lowering the phone and other equipment down in a bucket down the Slimline shaft?

A. Yes, correct sir.

Q. And you’re recorded as saying, this is thanks to Ms Smith recording it, not me, that you said, “What was known was the self-rescuer cache was at the bottom of the Slimline shaft?”

A. Yes sir, we’re aware that there was a cache there so we didn’t know at that time if that was the only self-rescue cache in the mine and whether there were any further into the working Slimline.

Q. Well the chronology, that is Mines Rescue Service, demonstrates that the bucket was lowered at about 8.00 pm?

A. Yeah.

Q. So that sound about right?

A. Yes it does sir.

Q. I’m just curious as to how it is that we can have recorded in here that the statutory mine manager gave incorrect information about location of the self-rescuer caches when prior to 8.00 o'clock he was telling you precisely where they were?

A. I’m not sure if he actually stated that’s where they were at that time sir, it was a known piece of information by the Mines Rescue officer in charge at the time because he had seen the self-rescuer cache himself only a few weeks prior.  And as I said sir, we didn’t know at that time if that was the only location of self-rescuers in the mine.

Q. It doesn’t seem accurate does it, what’s recorded at 387 really?

A. Yeah, look I can’t comment any further sir because I wasn’t part of the conversation.

Q. Right, I understand that.  Can I refer you to paragraph 390, where you indicate that, and maybe this is one of those paragraphs you’ve amended already, where you tried to, significant amount of time tried to gather the information required, little assistance from Pike, MRS also tried to establish an IMT and regular ICMS which was the responsibility of Pike to establish.  This is a difficult task.  By default Rob Smith was responsible for getting the IMT and IMC process established?
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A. Yes I think I did try to cover myself slightly before, sir, but I think it’s fair to say when you strip a lot of this away and actually look at what occurred at that time with the small number of people at Pike River how difficult this task would’ve been for them and I'm not trying to just …

Q. Well, that’s not accurate though is it?

A. It’s quite harsh but that was the way that it appeared to the first people that arrived onsite.

Q. Well, I think it’s important that we get across what Steve Ellis said.  When he gave evidence he said that he and Callum McNaughton, the surveyor, set up the boardroom, copied plans, et cetera, and he said that Doug White led the IMT, discussed strategy, et cetera.  The need for gas sampling and that he was the one that set it up and Mr White also says that, that is, Ellis says White set it up and White says that as well.

A. Yes, it’s obvious that Pike River set the room up and may not have been apparent to our members when they arrived onsite and I think it was trying to get that first IMT running where the difficulties were encountered from my understanding but once they had established the first IMT then they continued in a regular interval.

Q. Well, again I suggest to you, you may not be able to comment, but that’s actually inaccurate but you can't comment because someone else has contributed to this very lengthy brief.

A. Yes, that’s correct.  If the incident management room was set up, yes, we’ll have to acknowledge that but our guys weren't aware of that at the time of their arrival sir.

Q. No, you see the problem is when you make allegations of this nature it can often be picked up by an unbalanced member of the media so that we only get one view of it, do you see the problem?

A. Yes and getting that first IMT did appear to be an issue for our members and that’s why.

Q. Paragraph 397, and we've only got one more question, one more topic, expresses the MRS’ surprise that the police had taken the role of lead agency and it says that, the last penultimate sentence, “The police, however, assumed this position,” that is of the lead agency, “And made it clear that it was not open to debate.  It was not challenged by the statutory mine manager at the time.”  Now, you’ve said in your own evidence, very fairly Mr Watts, that should such a tragedy occur again anywhere in New Zealand that the police should be the lead agency, right?

A. Correct sir.

Q. What did you expect the statutory mine manager to say or do when the police say, “We’re lead agency.  This is a massive issue here, we’re taking control.”

A. Yeah, it’s difficult to answer, sir.  They have said it was clear it wasn’t open to debate but at that time we weren't in a position to debate in such a dynamic and challenged event, but I don’t know what we would’ve expected the mine manager to say, sir, but too many, I guess, made an assumption that the mine manager may have filled the role that’s an assumption on my part, may have filled the role of the incident controller but it became clear after that time that the police had filled the role of the incident controller, yeah.

Q. Well, again it’s a bit harsh, isn't it, to say that it was not challenged by the statutory mine manager?

A. Correct.

Q. And do you agree with me, I'm not sure if you’re aware of this before, but Mr White at all times made a decision that no one was to enter the mine and that was without his consent, putting to one side what other agencies said?

A. That Mr White said no one was to enter the mine?

Q. Yes.

A. That’s correct sir.

Q. And, indeed, he said in his evidence to this Commission that on the Wednesday the 24th of November, that he was rung by Steve Ellis, around 1.00 pm, and said that the Mines Rescue team were preparing to go underground and could he, that is Mr White, give the final clearance of the rescue team to be deployed, and he then prepared to go to the mine, so no one was going to enter it anyway without him, the statutory mine manager, giving the okay.  Did you know that?

A. Yes, correct, well, I understand now that Mr Ellis can't recall making that phone call to Mr White but that, yeah, Mr White was being contacted in that instance to, where that has all come from I'm not really sure because we were never in a position we were going to enter at that time.
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Q. No.

A. Yeah.

Q. Well that’s as may be.  

the commission addresses mr stevens

cross-examination continues:  mr stevens

Q. Mr Watts, I just want to ask you about the reason for placing the SMV vehicle inside the portal on the Friday evening?

A. Yes sir.

Q. And my question sir, and I’ll put a full scenario in for just for haste, is that is it your understanding that Solid Energy was asked to urgently provide a drift runner and get it transported to Pike on the Friday night?

A. Yes, I believe so sir.

Q. And that there was a suggestion that there would be an auxiliary fan placed at the entrance to the portal?

A. I’ve learnt of this in the last few months sir, yes.

Q. And therefore the SMV was parked inside the portal on the Friday evening because there was a concern that if Mines Rescue needed to enter the mine the fan might block a vehicle entering the mine?

A. I have heard that sir, yes.

the commission addresses mr mander

cross-examination continues:  mr mander

Q. Mr Watts, in your evidence you referred to the review of risk assessments and you acknowledged that at times valid questions were asked as a result of that review process?

A. Correct.

Q. In those instances the review process was constructed and positive?

A. I would take it at that sir, yes.

Q. As an example, at the other end of the spectrum you have provided an example which has been referred to by my learned friend already whereby a risk assessment was rejected because of a spelling mistake in an accompanying document?

A. Yeah, and as I said earlier sir I don’t know the circumstances surrounding this.

Q. Do you have any knowledge of any evidence upon which such a proposition can be based?

A. No sir.

Q. Myth and gossip, you agree?

A. No, I have heard that it occurred many months ago when we’re actually at the mine site but I don’t recall the particular instance of this?

Q. From who did hear?

A. I’m not sure, it was someone on site.

Q. You don’t know who you heard it from?

A. No sir, no.

Q. But it ends up in an institutional brief?

A. Mhm.

Q. Just one other topic.  The issue relating to partial sealing has been discussed and indeed discussions that were held at various briefing sessions.  Were you present at a briefing session at the mine on the evening of the 20th of November, the Saturday evening around 9.00 pm?

A. Not at 9.00 pm I don’t think sir, I don’t think I arrive there till later that evening, at about midnight with Mr Devlin.

Q. There’s evidence from a Department of Labour representative Mr Bellett which has been filed, and he’s recorded in his notebook discussion at that meeting about this concept of partial sealing.  And he has recorded that he sought clarification from Mines Rescue about the partial seal option.  And indeed asked for reassurance that life would be maintained as a result of undertaking this particular option and Mines Rescue confirmed that they thought it would?

A. Yes I believe so sir, yes.
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Q. But there was – there might be an elevated risk that the partial seal may increase the fire or expand the risk of fire, but equally it might decrease the fire.  Does that accord with your recollection of that type of discussion?

A. I wasn’t at the discussion sir, so I can’t quantify that, but I don't know if they would've said it would've increased the fire.  They may have had a general discussion around what may have occurred with potential sealing.

Q. Mr Bellett records in his notebook that the decision was made as a result of that discussion, to try the partial seal option and try to obtain more gas samples.  And we’ve heard evidence about the enquiries made and arrangements made for the inflatable seal?

A. Yes.

Q. That all accords with your recollection or understanding of how events unfolded?

A. Reading the brief of evidence of Mr Bellett, I’ve seen that he looked at the partially seal option being explored.

Q. There was no cutting off at the knees of looking at these type of options were there?

A. I don’t believe that it was taken over to a proper forum to have the appropriate people discuss and explore these options or strategies.

Q. Well certainly what I’ve put to you, which accords as I understand it with your recollection of events, there was no prevention of this, of positive discussion about the various options available including partial sealing?

A. With the partial sealing one sir, yes, I believe earlier on there is evidence that the Department of Labour had said that sealing wouldn't occur while there was greater than a zero chance of survival.

Q. But that was total sealing, wasn’t it?

A. That's correct.

Q. Total sealing?

A. No the total sealing would've still left the compressor running.  So if that was going to be an option – these things were being put up as contingencies and all of those factors would've been taken into great consideration and if there was any sealing at all the compressor would've been left running.

Q. What do you say would be the result of total sealing?

A. Its hypothetical, I don't know what the answer will be sir, as I said before it may have induced a second explosion, it may not have.

Q. What would it have done in terms of survivability?

A. For anyone to still be alive at that time sir, sealing wasn’t going to alter that fact because the compressed air was the only thing that could've been keeping them alive.
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cross-examination:  mr hampton

Q. Three areas, Mr Watts, you heard some discussion between myself as counsel and Ms Haines from the Department of Labour earlier on today about statutory mine manager’s role and what she seemed to have a, from herself and her advisors, a clear demarcation between, as it were, the operational role of a statutory mine manager in ordinary working and the role, non-existent in her mind, of the statutory mine manager post an explosion such as we had in Pike.  I take it from what you have in your statements and indeed where you put the statutory mine manager as incident controller in your latest diagram, that historically in your understanding of a statutory mine manager’s role, there isn't that division?

A. No, sir, there's not.

Q. The statutory mine manager is there to control, not just the underground workings day to day, but has the responsibility as well to manage incidents such as happened at Pike?

A. That’s correct.

Q. That’s always been the understanding in the industry hasn’t it?

A. As long as Mines Rescue’s been in existence, I believe sir.

Q. Yes.  Second issue.  Assuming a properly resourced and empowered system of health and safety employees representatives to quote the common parlance in Australia are known check inspectors, do you think they might've had a role in preventing some of the difficulties that have been seen by you in Pike both before the explosion and looking retrospectively in terms of safety issues?

A. I don’t want to comment about Pike pre-explosion because had very limited contact in the previous 12 months, my change in role, however, a robust system of inspection is certainly going to assist with health and safety in a mine site and it would be coupled with some powers that would go with inspection regimes.

Q. And when talking about inspection you’re talking about employees inspection aren't you, Mr Watts?

A. I do understand the role of check inspectors and do believe that there is a tripartite approach to health and safety in coal mines, yes, and I understand that even areas of compliance officers would fall into that category as well, sir.

Q. So, check inspectors would be helpful without issues underground, such as adequacy or otherwise of smoke lines, adequacy or otherwise of egresses, adequacy or otherwise of fresh air bases, all those sorts of issues wouldn't they?

A. Yes I guess they’re the sort of things that a check inspector would be looking at but also they are areas that could be covered with independent audits, sir, that can identify those issues.

Q. Just on second egress here in Pike for a moment though, you made a comment, I think it was in your evidence that you were, “Gobsmacked,” when you knew that the vent shaft had been signed-off as second egress?

A. Yes sir.

Q. Did you feel there was anything you could do, anybody you could go to?

A. I only learnt of it sir when I seen the evidence produced here in Court in a document.

Q. So you didn't know prior to the explosion?

A. No sir, no I didn't sir.
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Q. If you had known prior to explosion what do you think your avenues would’ve been, I know you’ve got no statutory powers?

A. I guess I would’ve, hindsight’s a marvellous thing isn’t it?

Q. Yes.

A. Had a discussion with Mr Poynter on my views of the second means of egress.

Q. Gone to the mines inspector?

A. Yes sir.

Q. Right.  Well third area, I imagine given the occurrences that happened with Pike would you agree that there’s a need for prescriptive regulations in your area covering such things as fit for purpose seals, that they’re there ready to close if needs be on a mine with a man-door in it, that would’ve solved all these problems that we’ve been so exercised about in the last three weeks wouldn't they?

A. They were certainly under regulations, not specific to Mines Rescue but certainly in regulations sir, yes.

Q. So if we had regulations covering that sort of thing, covering docking stations, for GAGs covering adequacy of ready to use gas sample points, covering accuracy of plans, covering ability to monitor gases post-explosion with a tube-bundling system, that would drag us into the 21st century wouldn’t it Mr Watts?

A. Yes sir.

the commission addresses counsel

cross-examination:  mr raymond

Q. Mr Watts, I just want to touch briefly on communication, and other counsel have already discussed this with you.  We have the background of Mr Stewart advising Mr Whittall on the Wednesday morning, 
24 November, that the MRS would not be attending family meetings, I just want to briefly address this issue.  
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Q. You’ve clearly articulated the reason, your personal position and thank you for that evidence which you’ve so sensitively given on that, but also the need to be focussed on preparation and re-entry and of course the families’ also well accept that and for those reasons you considered you should not be involved.  You will recognise, however, the families entirely understand or need for timely and accurate information?

A. Yes sir.

Q. And you have been referred to by a number of witnesses in very favourable terms as one of the experts in Mines Rescue clearly, you would've heard that evidence?

A. Yes sir, I don't know if the term, “expert,” sits with me comfortably, but yes I have heard that.

Q. And this is not intended as a criticism or any disrespect to Mr Whittall, but he was the CEO of the company but at that time owned the mine which had exploded and clearly not in himself a Mines Rescue expert?

A. Well no he wasn’t a Mines Rescue expert, but you know, Mr Whittall has vast experience in the industry and fully understands, you know, Mines Rescue, if you like.

Q. Looking at it from the families’ perspective as to that role and we’ve heard frankly, acknowledged by Superintendent Knowles, his lack of expertise in this area and you would've been aware that many of the families were from a mining background?

A. Yes sir.

Q. And clearly knew you or of your expertise?

A. I know now sir that a lot of them are from mining backgrounds, I should add to that, that I didn't know at the time, but yes many of them would know me.  Yes sir.

Q. Now again I reiterate, that the families well accept where the focus must be and also accept, of course, your evidence earlier today about your emotional detachment and that necessity to remain professional and that’s well understood.  But, can I put to you what you acknowledged earlier we’ve discussed that for the future there should be scope, there must be scope within your organisation, which is of a reasonable size, to have a senior representative tasked with family liaison and communication to ensure accurate and full information is provided in a timely way.  Do you accept that that should be looked at as a possibility for the future by your organisation?

A. I’d like to give two answers to that sir, one is that we’re actually quite a small organisation, but yes I do acknowledge and want to discuss this further.  As I indicated earlier that in the future how information is released from incident management team, but particularly how that information is portrayed to families and I understand the need for clear information on what is going on in an incident and it may be something that we can certainly explore further.
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Q. And that’s not asking for a commitment now, an indication that that’s something that will be considered I think would be useful, and you’d agree with that?

A. It’s not something you’re just going to say no to like that, it needs to be thoughtfully considered, yes, acknowledge.

Q. In Mr Stephen Bell’s brief, MRS0021 at paragraph 31, he refers to the fact that when one is buried in an emergency response situation with no external communication it was sometimes difficult to understand decisions which were being made on site.  And to that he’s referring to whether to seal or not, and some of the directives which were being received about that issue, and he said it wasn’t until the full impact of the story being told away from the mine through the media was very much different from MRS understanding of the situation and that hope was being given where very little existed.  Would you agree with that observation?

A. With the media, yes sir, yes.

Q. And with the families?

A. The families would’ve been seeing all that too sir, yes.

Q. Hence I think as you’ve already acknowledged the need for credible and reliable information?

A. Yes.

Q. Now you’ve covered sealing and my friend Mr Moore has put to you issues in relation to communication of MRS views on sealing, and I don’t need to go into that in too much detail.  Other than, I suppose to observe or acknowledge the families share what I think was evident from the line of cross-examination from Mr Moore, the frustration that what is now being put forward is sealing, or partial sealing, as being real options does not appear at the time to have been very forcefully put across to those in the incident management team meetings, or the incident controller.  You would have understood that that was the thrust of where Mr Moore was coming from?

A. Yes I did understand that that was where he was coming from.  There were numerous times on the Saturday/Sunday/Monday that it was discussed.

Q. I just want to put to you briefly, it doesn’t need to be put up Ms Basher, the witness will be familiar with this, paragraph 82 of your evidence where Mr Moore referred to this, you said you’d quietly start to investigate the sealing option.  Remember that evidence?

A. Yes sir.

Q. And then at paragraph 87 you said, “MRS was completing a risk assessment and a basic plan to seal the portal and main vent shaft was being worked on (unbeknown to the IMT).”  You remember that evidence, it’s in the institutional brief?

A. Yes, I think this was going on from -

Q. Pause.  The question is, why at that time, on the Saturday, would you want to be progressing something as important as the parallel planning on partial sealing and not sharing that with the IMT at that time?

A. What time on that Saturday was that sir?

Q. 10.00 pm on the Saturday 20 November?

A. 10.00 pm, already Mr Hughes had reported to two IMTs his views on a potential fire underground.  And we’ve had this discussion about it may or may not be a fire obviously.  But part of that contingency planning needed to look at options and the option of sealing was starting to be worked on by the Mines Rescue teams that were down in the Mines Rescue room.
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Q. I understand that and that’s been clear from your evidence, Mr Watts, but the point is, and I'm sure you understand it, is that this reference, “Unbeknown to the IMT,” it reiterates what appears to be evident in your evidence that you were keeping this side of the equation relatively quiet and not beating your chest about what was an important issue, sealing.

A. Earlier on, on the Saturday the sealing had been discussed at IMT level and it was in Mr Stuart-Black’s evidence and some of the documents that have been put up about the discussions around sealing early on, so I'm a little unclear as to what involvement MRS had in that earlier discussions on the Saturday as I wasn’t onsite myself, but clearly it had been raised in the IMT because it’s already been produced as evidence.

Q. Paragraph 194 of your evidence post the second explosion, and you said in your evidence that at the IMT you said, “You have got to seal this portal now, bulldoze it now because this mine is going to blow up again.”  Was that the extent of your advice on that issue?

A. I do recall at the incident management meeting, which was a very emotional time, making a statement that the portal, the mine has to be sealed quickly to prevent further explosions but I think, I don’t recall using the word bulldoze, but I do recall saying that there’s a lot of gravel down in the corner there, there's pipes there that can be used.  There’s shipping containers that can be used to provide access for the GAG, et cetera, but I guess I was trying to get the point across that there’s got to be some real urgency into sealing the mine, because I fully understood that it had already had a second explosion and other explosions can follow, but like I say, it was a very emotional time in that particular IMT.  Everybody that was in there from police to ourselves, everybody was in a state of shock.

Q. Understand that, Mr Watts, and that is of course understandable, but it was an important issue, as you said, required urgency, you considered it necessary to stop a third or fourth explosion?

A. Correct.

Q. What did you do after that meeting, because there’s no further reference to it in your evidence, to ensure that that view was well and truly heard and acted upon?

A. There was a discussion with two members of the Department of Labour and I'm not sure who that was with, with Mines Rescue but there were Mines Rescue members that had that discussion to reinforce the issue, we really need to be looking at sealing quite quickly, urgently.  And then on the Thursday, reiterated it again in our inertisation meeting that we’ve got to move quickly on that.  The Department of Labour were present in there with us at that time.  On the Friday the 26th I sat down with Inspector Mark Paynter and myself and member of New South Wales Mines Rescue management team discussing the urgency to either seal the mine.  Third explosion had occurred then and tried to reiterate the absolute urgency because the mine was going to keep exploding.  Explosions would get closer together because the ignition source would grow and there was a distinct possibility that the mine would catch on fire at that time.

Q. Do you think that your concerns, as you’ve just expressed them, were getting through to the incident controller in the forceful way that you’ve just described?

A. In the early stages we thought we were talking to the incident controller to be honest, in the first few days.

Q. I'm talking at this stage, of course, post second explosion to stop the third and fourth explosion, were you making your views known to the contacts which my friend Mr Moore has referred us to or to Mr Knowles himself directly to ensure that this happened?
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A. We thought the processes that was in place at the time was filtering the – well providing Mr Knowles with the clear information from what was occurring at the mine site.  I didn't have any direct meetings with Mr Knowles.

Q. I think you acknowledged to my friend that with the benefit of hindsight, you would in a similar situation, be beating a path to the door of Superintendent Knowles and making it more clear what MRS views were on these issues.  Is that fair?

A. That's correct sir.

Q. Turning briefly to the fire, you’ve heard the evidence about this, you’ll be familiar with the fire log which has been in evidence frequently now, the police briefings and we’ve heard that Mr Hughes said there was a strong likelihood, paragraph 79 of his evidence, of a fire in the mine.  Ms Haines has said she cannot be 100% certain, but was I think she said, “Pretty damn sure,” that there was debate on the 20th of November around whether there was a fire or not.  Did you participate in a debate on that issue fire or not fire on that day?

A. No sorry, I wasn’t at the mine site when Mr Hughes attended those two IMTs.  I’d returned home to sleep.

Q. Well the evidence is that indications were of a fire.  That was MRS obviously, given that it was from Mr Hughes’ position?

A. That's correct and Mr Hughes is held in high regard by us in Mines Rescue as he is in the mining industry.

Q. And Mr Brady’s evidence has now been referred to and if I could quote from his evidence at SIM0001/5 at paragraph 4.1 in response to the questions from the gas readings taken each day after the explosion was there evidence that a subsequent explosion was likely to occur and he said, second sentence in that paragraph, “There was evidence of sufficient methane, enough oxygen and indications that a fire might exist.”  Do you recall that evidence?

A. Yes.

Q. Can you remember there being significant or any debate that you were involved with about whether it was a fire or the results, the left over gas if you like, of an explosion?

A. I don’t know if you’d term it, “Debate,” but certainly discussion around what are we looking at here.  Are we looking at an afterdamp atmosphere or are we looking at combustion.  

Q. Do you agree with the very fair concession made by Assistant Commissioner Nicholls, that with that information which the police were in discussion, the fire service were discussing and the MRS were discussing that it was the sort of information which should have been passed on that Saturday, the latest to Sunday to the families?

A. Yes sir.
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Q. Again, reasonably briefly on the question of survivability which you’ve been closely questioned on, the view which you’ve now clearly articulated in your evidence, was it one that you shared from the early stages with the incident management team?

A. Not with the entire team I didn’t stand up or sit in front of that team, I didn’t think it was an appropriate forum because of the size of the IMT and the makeup of the IMT at that time.  Was a personal belief, never been faced with this situation before when you’re looking at 29 lives lost.  And I know it was a discussion I had outside of the IMT with police Inspector Mark Harrison I believe, and that was probably after the Monday, you know, the gut feeling was there that this is bad.

Q. Mr Watts, I think that your personal view as you’ve now described it was one that was shared by other senior members of the Mines Rescue Service?

A. Correct.

Q. So for all intents and purposes it was the view of the Mines Rescue Service wasn’t it?

A. Correct.

Q. And the incident management team meeting is the meeting where all relevant agencies and important decisions are made isn’t it?

A. Where decisions are made sir, I don’t think the structure that was there for this particular incident was the right forum to be discussing.

Q. Well there was no better structure available was there?

A. No, there was no planning, you know, in the early stages, a real clear planning structure in place where this could be explored, the whole issue of survivability.

Q. So given your very clear views, now articulated and as you’ve just acknowledged held by MRS, was it really effective for you just pass those to Inspector Harrison as you’ve just said as opposed to in a more forthright and direct manner dealing with that issue in an open and frank way in an incident management team meeting?

A. In a structured incident management team meeting, yes, when we had the right people in the room.  And as I said earlier on in my brief, in the benefit of hindsight we certainly would’ve been going and talking directly with Inspector Knowles, who was the incident controller in Greymouth here, superintendent.

Q. Mr Ellis in his evidence yesterday appeared to be unsure if a compressed airline ran into the so-called fresh air base.  Did it?

A. My understanding was it didn’t sir.

Q. You say your understanding, how?

A. From my colleagues.

Q. Sorry?

A. From my colleagues, Mines Rescue colleagues that the compressed airline didn’t run into the changeover station.

Q. Now the reconnaissance walk which you’ve heard some evidence about, MRS has done a risk assessment on this and is willing and able, as I understand it, to complete a reconnaissance walk subject to a further risk assessment being done now that the atmosphere’s methane as opposed to nitrogen.  Is that right?

A. Correct sir.  We completed a risk assessment and determined that there was an acceptable level of risk to undertake a reconnaissance.  And as we clearly discussed previously that we don’t know how far that we’d be able to get up that main drift.

Q. Had you understood that Mr Ellis had on or about 30 August of this year presented that with his tunnel regulation plan to the receivers expert panel?

A. My understanding from the meeting was that Mr Ellis was sending the risk assessment to the expert panel at that time but I may have been absolutely mistaken in that because I knew that in the reclamation plan there was mention of Mines Rescue doing something at the 1800 metre mark and I just naturally assumed that the risk assessment that we’d completed was going with that.  But I thought that there was going away then.

Q. And the objectives of the plan, or the risk assessment, have been noted in the evidence already, but in addition the exercise would allow MRS to gather information on a suitable remote seal site, correct?

A. That's correct, and the way I articulated that to Mr Ellis was that if we could assist in that process of getting that remote seal in quicker that’s why we wanted to go ahead with an attempted reconnaissance operation, it’s to try and assist the company to get that in.  We know how important it is to get that seal in at the top of the drift so that the, well it’s top of the tunnel, so that that can be re-ventilated for the purposes of a thorough search.  A thorough search we can't do in an irrespirable atmosphere due to the time constraints.
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Q. And a further objective would be to unearth potential further evidence for this Commission and for the investigating authorities?

A. Once the tunnel is re-ventilated, yes sir, and it would be very difficult to try and do that in irrespirable atmosphere and breathing apparatus but certainly, the quicker the tunnel is reclaimed the better.

Q. And Mr Ellis has said in his evidence that he is against the MRS proposal because, amongst other things, someone may fall over and damage his mask, intake methane and suffer some sort of brain damage, or worse, die and it would be possibly too far to walk.  Just in response to that, is it correct that MRS men are trained in what’s called a fallen brigades men type situation and would be able to respond to that sort of situation?

A. It’s one of the controls that we do have in place is collapsed team member procedure, yes, there are a number of other controls that we implement on an operation such as reconnaissance like that.

Q. And we’ve heard that the methane level, as it is at the moment, is the safest atmosphere since the 19th for entry?

A. Certainly better when it was nitrogen, but, yes, the oxygen was always the enemy at Pike and the oxygen content is very low and it’s remained low for a number of months now.

Q. And MRS built the seal at 170 metres and when building that seal it went in 320 metres, returned and then went back and built the seal at 180 metres didn't it?

A. Yes the original reconnaissance was to the 300 metre or 320 mark that you just stated and the second team that went in started the process of construction at the 170 metre mark, that’s correct.

Q. And so there would’ve been times when MRS personnel would’ve been under oxygen for up to three hours?

A. Yes I think we had two teams work for a period of three hours.  We extended the working time out to three hours on two occasions I believe and one of the factors that we did take into that was that they were only 170 metres into the mine when that was considered.

Q. And the MRS teams were carrying equipment, tools for the job and then when building the seal obviously doing hard work in an irrespirable atmosphere?

A. Correct.

Q. And that would, I suggest, be a greater risk, would it not, than simply a walk as contemplated?

A. There were certainly more risks involved in working with that equipment, working off scaffolding than just walking up the drift, correct.

Q. And obviously Mr Ellis, as statutory mine manager on that occasion, allowed MRS entry for that purpose?

A. That’s correct sir.

Q. And it’s correct, isn't it Mr Watts, that you have teams of brigades men literally itching to get on with the job and assist in this way and complete a reconnaissance walk, there’s no shortage of volunteers is there?

A. They had teams of brigades men from the 19th of November ready to do any work that’s safe to do in the mine sir.

Q. And it’s perhaps a rhetorical question, in the circumstances, but MRS as an organisation wouldn't sanction such an operation if it posed any sort of unacceptable risk to its brigades men would it?

A. No sir.

Q. And if you were able to do it, what sort of timeframe would you be able to commence?

A. Another two weeks, three weeks, there's a little bit of planning.  There’s a number of things that would have to occur for us to be able to undertake that, that operation sir.

MR RAYMOND ADDRESSES The Commission – extra time

cross-examination continues:  MR RAYMOND

Q. Mr Watts, finally, and its again been touched on by Mr Moore, in effect, and it really relates to Mines Rescue’s inability to act effectively once you arrived onsite.  I just want to put to you a couple of propositions and ask for your response.  You personally and MRS as an organisation knew the mine well, yes, reasonably well?

A. I would say me personally, reasonably well, yes.
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Q. The organisation was a reasonably regular visitor to Pike River?

A. Yes sir, yes.

Q. You audited it?

A. No.

Q. No? 

A. No the only audits that we conducted were medical.  Equipment audits so if you’ve heard from Mr Stiles.

Q. Mr Stiles was it?

A. That's correct.

Q. And you participated on the 13th of October 2009 in an emergency evacuation?

A. Correct.

Q. And as we’ve already heard and you’ve expressed your view on the second means of egress, and the difficulties with that?

A. Correct.

Q. And you knew it had an electronic monitoring system for gas and that it would fail in the event of an explosion, didn't you?

A. I wouldn't say that we knew that it would fail in the event of an explosion, there’s always –

Q. Likely to in a significant explosion?

A. There’s always that risk with a electronic system.

Q. You knew and had expressed views as I understand it on the inadequate nature of the smoke lines which were in place?

A. It may have been in that audit that I completed in August 2009.

Q. With that in  mind, can I suggest to you and this is no disrespect or criticism, but your briefs, the briefs from MRS are characterised in effect with some sort of indignation and if that’s the wrong word at least dissatisfaction that Pike River Coal was unable to respond in any effective or meaningful way on substantive matters in relation to the things you wanted to hear about or know about when you got to site.  Certainly strong frustration expressed in your briefs on that, yet I suggest to you Mr Watts that it should not really have been too much of a surprise to you, because you knew there was only one way out, you knew there was no tube-bundling, you knew of the limitations of the fresh air base, you knew there was no refuge.  So do you accept then that the limitations imposed on rescue should not have been a surprise or such a source of frustration to you?

A. On rescue or self-rescue?

Q. On rescue, you as an organisation.

A. On rescue.  For rescue to occur we needed information and we’ve already heard about the lack of information from within the mine.  That's correct.  My understanding around the fresh air base, for example, was that a fit for purpose wall was being constructed in the – for an FAB with an airlock on it.  I only become aware that that didn't occur after the explosion.  But, as far as the tube-bundle system went, we did know that – from discussions with, it probably wasn’t Mr White, but an earlier mine manager that there was a time when a tube-bundle system would be installed.
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A. We did not audit the mine and we’ve got no statutory powers to audit a mine.

Q. That comes to my next question to you and I reiterate again all of those things which you knew or perhaps should have known were extant in existence at the time of the explosion on the 19th of November and it comes back I think to what Mr Hampton was asking you about and that is the desirability or otherwise of MRS really having a bit more teeth to be able to effect change in circumstances where in particular it involves health and safety, but more in particular again, rescue to ensure that mines, because mines are effectively your clients, are in a position to provide the best opportunity for rescue, self-rescue, for those underground and so that when you turn up on site as an organisation you have the best chance of affecting a rescue or a recovery?

A. Two parts to my answer on that sir.  All health and safety matters need to be covered by the mines inspector on regular visits and audits.  With regard to emergency escape and all things affecting emergencies underground in a mine, I personally like to see independent audits conducted, such as what we already do for Spring Creek Mine, at a managerial, on regular basis by an independent, and someone like Mines Rescue I believe that could sit in under our umbrella nicely because we do have an inherent interest in this because along with those audits you’re also looking at the preventative side of things as well when you’re making people aware of these things, but certainly I think there’s a strong case to ensure that independent audits are done.

Q. Under an MRS umbrella?

A. Certainly with those emergency things that you’re looking at, that’s my personal view.  And I firmly believe that we have a role in that area.  We have been doing it for a number of years at Spring Creek.

Q. And with teeth to sanction the mine in the event your audits are not complied with?

A. I believe that a way to deal with that, because, you know, there’ll be legislation changes obviously, that if MRS was the agency that were completing an external independent audit I would assist them in a mine, but that audit would be sent to the mines inspector as well as the safety manager or the mine manager at the mine for transparency.  Because the mines inspector is the man or the person that can enact change.

the commiSsion addresses counsel – timing
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TREVOR COLLIN WATTS (RE-SWORN)

cross-examination:  MS SHORTALL

Q. Mr Watts, you said yesterday that you had concerns about the use of the ladderway in the vent shaft as an emergency escapeway from the mine.  Do you recall that evidence?

A. Yes I do.

Q. And you raised those concerns in an audit report provided by Mines Rescue to Neville Rockhouse?

A. That's correct.

Q. And you didn't talk to anyone else in senior management about that matter did you?

A. I provided that audit to Mr Rockhouse who was the safety manager that asked me to complete the audit.

Q. You didn't contact anyone at the mines inspectorate about the results of your audit did you?

A. No I did not.

Q. And Glenville Stiles is a contractor employed by Mines Rescue, is that right? 

A. That's correct.

Q. And Mr Stiles went underground at Pike each month didn't he, auditing medical equipment?

A. That's correct, medical equipment.

Q. And Mines Rescue brigade members worked at Pike River didn't they?

A. Yes.

Q. And they went underground as well?

A. Yes.

Q. And you wouldn't have let Mr Stiles or any Mines Rescue brigade members go underground at Pike River if you considered the mine was unsafe in the event of an emergency would you?

A. No.

Q. Let’s go to Saturday the 20th of November.  You confirmed in response to questions from Mr Moore yesterday, didn't you, that Mines Rescue didn't know for a fact on that day that there was a fire in the mine.  Do you recall that?

A. We didn't know for a fact.  Yes, there was a suspicion.

Q. Do you know anything about a Mines Rescue brigade member visiting family members on the night of the 20th of November and telling them that the mine was a fiery inferno and that no one was coming out?

A. I've never heard that before.

Q. That wasn't the view of Mines Rescue at the time was it?

A. Definitely not that it was a fiery inferno.

Q. And if that visit by a Mines Rescue brigade member had happened, the information passed to the family members at that time would have been wrong wouldn't it?

A. That it was a fiery inferno, yes.
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Q. Now, even though you didn’t brief the families following the 19 November explosion, you were asked yesterday about two media briefings, one on the 21st and one on the 23rd of November.  Do you recall that evidence?

A. Yes.

Q. And I believe you confirmed yesterday that in neither of those briefings did you say that you believed false hope was being raised about the possibility of survival, is that right?

A. In the media briefings?  No, I did not.

Q. And Mr Whittall was also part of those media briefings, is that right?

A. Correct.

Q. You never pulled Mr Whittall aside and raised with him that you believed false hope was being given, did you?

A. I didn’t know there was any false hope being given.  I couldn't make any comment on what was in the media at that time. I kept myself completely removed of what was being reported in the media.

Q. In fact, to this day, you’ve never said to Mr Whittall that you believed false hope was being given around the time of the 19 November explosion, have you?

A. No, and to this day I have not viewed the media releases or the media briefs that Mr Whittall – and I have only read the odd snippet about what was being said about what was conveyed at family meetings, but I don't know exactly what was being said.

Q. You just never had that type of discussion with Mr Whittall?

A. No, I did not.

Q. Now, you were present on Tuesday, I believe – this is my last topic Mr Watts – when Mr Ellis, the statutory mine manager at Pike River was accused of crushing families hopes by rejecting a proposal by Mines Rescue to conduct a reconnaissance walk, do you recall that evidence?

A. I was here for Mr Ellis’ evidence, yes.

Q. And you’ve been principally involved on behalf of Mines Rescue in assessing matters with respect to that proposed entry into the mine by Mines Rescue, is that right?

A. That's correct.

Q. And a risk assessment was undertaken by Mines Rescue, wasn’t it?

A. Correct.

Q. Did you invite Mr Ellis to participate in that risk assessment?

A. No, I did not invite Mr Ellis to participate, because what we set out to do with that risk assessment was to look at our own protocols and procedures and the, to assist Pike, to see if we could assist Pike River in receivership with reclaiming the main drift in a more, in a timely manner and if a reconnaissance operation could assist with that process, we wanted to go ahead with it, and the risk assessment was to really dig down deep and look at our protocols and our procedures, our control measures really hard, to see if we could undertake it.  Reviewing the gas data, if you like, that was coming out of the mine for the last  or at that time for the previous six weeks to two months.  And it was a determination to say that we could undertake a reconnaissance.  We’ve never stipulated how far we would be able to get with the reconnaissance because it’s an unknown.

0906

Q. And Mr Ellis indicated to you very soon after he received the risk assessment from you that he didn’t support the proposal set out didn’t he?

A. When I first met with Mr Ellis he hadn’t fully read it at that stage.  He’d come to my home actually and met with me and we had a discussion around it and I clearly laid out the objectives that were in the risk assessment, that we wanted to assist in the process of getting that seal established at the top of the drift because we know that as soon as that drift’s recovered a thorough search can be undertaken and it was to speed that process to assist him.

Q. Now you accept, don’t you, that the drift currently contains an irrespirable atmosphere, no dispute there, right?

A. No dispute.

Q. It’s full of methane isn’t it?

A. That's correct.

Q. So do you understand that the company is proposing to put a remote seal on and ventilate the drift so that it can be accessed in ventilated air?

A. Yes.

Q. And you would accept, wouldn’t you Mr Watts, that accessing the drift in ventilated air is safer than sending people into an irrespirable atmosphere using breathing apparatus?

A. That's correct.

Q. And you would accept, wouldn’t you Mr Watts, that Mr Ellis’ proposal to reclaim the tunnel, such that the drift is ventilated, is safer than Mines Rescue proposal to send people into an irrespirable atmosphere with breathing apparatus?

A. To reclaim the drift it would have to be done in a re-ventilated atmosphere.

Q. So you would accept that point wouldn’t you?

A. I would accept that.

cross-examination:  mr mount

Q. Mr Watts, I wonder if we could look at your statement dated 30 July this year, paragraph 40.

A. In my personal –

Q. Yes, I’ll just put it up on the screen for you to refresh your memory.  You’re talking here about Saturday the 20th of November last year?

A. Yes.

Q. And you describe there watching the portal video footage and the white rag that we’ve seen, and you say that there was something funny going on in the mine, or something going on in the mine, are you able to help us with what you saw or what you’re talking about?
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A. Yes sir.  I do recall this, and this was the only time I ever got to view the video footage of the first explosion or the minutes preceding the first explosion.  I've certainly seen the first explosion, sort of, right from the first second, if you like, when the video shows the windblast coming out the portal, but this was the only time I've ever seen the minutes leading up and clearly, you can see the indicator rag, or bit of brattice or whatever it is, on the side.  It’s in a different position to what it was in the minutes leading up to that where you can see with, it looked like obviously the ventilation kept it at a steady state and my recollection at the time was that it was in a different position and it did seem to be fluctuating slightly, although it was a sensor movement camera, it’s hard to determine and I do recall it meant discussing this with Mr Devlin and we watched it over a few times and we both made the comment that this is the sort of footage that an expert, such as Professor David Cliff or other explosion experts, need to be viewing.

Q. This is a short video clip that begins, the time on the camera itself, at 3.43 pm and 33 seconds.  And just for reference, by that same clock on the portal camera, the explosion begins at about 3.45 and 36 seconds.  So, we’re looking here almost exactly two minutes before the explosion begins at the portal.  So perhaps if we just play that clip and if you can tell us if this is what you were looking at?

VIDEO CLIP CAC0092 PLAYED
A. Yes, and see the indicator piece of brattice or rag that’s on the side there is in a completely different position to what it had been when ventilation was normal.  

Q. Clip stopped there, perhaps if we just play it through one more time.

VIDEO CLIP CAC0092 RE-PLAYED
A. It just appeared to us, and I can't speak for Mr Devlin, but for myself, that it was abnormal and it did appear to be pulsing at that point and that’s why I made the comment that it really needed to be looked at quite hard to see what was going on, or if it could be determined what was going on before that windblast came out.

the Commission:  

Q. Mr Watts, you used the phrase a minute ago that you observed, in what you termed, “Steady state,” and can you describe for us, steady state was, we're sitting at what degree?
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A. It seemed to be a lot more horizontal and it did not seem to fluctuate, and I think from memory that we watched that piece of video even when a machine, and I can't recall if it was a loader or an SMV that went into the mine, but it did not seem to alter.  It just seemed to be the position that the normal ventilation current would hold it in.

Q. Whereas what you're referring to is in the clip we've just seen, it’s lying 40 degrees of horizontal and it is fluctuating rather than steady?

A. Correct, and that was their observation, that it just seemed abnormal.

cross-examination continues:  MR MOUNT 

Q. Perhaps just as a comparison, if we look at CAC0051, which is a clip taken earlier on the same day.

VIDEO FOOTAGE – CAC0051 PLAYED

Q. And as we are watching that clip, would it be fair to say that the white indicator is at something like 4 o'clock in a reasonably steady inwards direction?

A. Yes, correct.

Q. And just perhaps for reference Ms Basher, if you can help us with the time on that clip.  That’s at about 12.04 pm on the same day?

A. Okay yes.  And as I stated before sir, I only ever saw this piece of footage once and it was in observation on that Saturday, not late on the Saturday night.

Q. As you suggest, Mr Watts, this is potentially a matter that we'll need to return to in Phase Three with a ventilation expert or someone who’s able to look at other data.  Is there anything else that you know about this that you are able to help us with at this stage?

A. No sir there's not.

Q. The second thing I wanted to ask you about was just to follow up very briefly on what you said yesterday about the plans for re-entry.  If we could just have on screen MRS0095.

WITNESS REFERRED TO MRS0095

Q. This is a document headed, “Criteria for entry to Pike River Mine”.  Do you recognise this?

A. Yes I recognise this as one of the documents, sir.

Q. Now we won't go through this in any detail now, but perhaps if you could just help us with what this typed document represents in terms of the stage of planning that you were at for re-entry into the mine?

A. Yes, well the typed document here is dated the 23rd.  That would have been when the document was typed up.  A lot of the work that our rescue teams completed in the very early stages for a potential entry into the mine was completed on a whiteboard later on and handwritten, if you like, into the risk assessment documents, and it was around the Monday that I requested assistance from a member of the Solid Energy management who worked with a lot of risk assessment, to assist us with capturing this in formal documents and taking control of the documents, and Solid Energy supplied us with that person, mmm.

Q. We don't need to go through this document any further, but can you just confirm that in fact there are nine documents within it and that the dates include both Monday the 22nd and Tuesday the 23rd?

A. Yes, correct and that was when they were sort of typed into their formal process if you like, and there was a document completed for each of the stages that matched with the colour plan that we viewed yesterday.

Q. Prior to the 19th of November had there been any pre-planning as to what would be required for an entry into the Pike River Mine following an explosion?

A. No sir.
0917
Q. To be fair I suppose, one factor that might affect any pre-planning would presumably be the changing nature of the mine and the changing plans and so on?

A. Yes, that's correct.

Q. Looking forward, would the issue of pre-planning for entry into the mine after an explosion be something that Mines Rescue might consider?

A. Oh, absolutely and it’ll fit in with the proposal that we have to adopt the same model that they are in Australia with the emergency mine re-entry work that they’ve completed, where mine sites themselves will be able to collate a lot of data to assist with information in the event of emergency, but certainly from our own perspective, we’ll be linking into that and looking at having a series of pre-plans.

Q. The plans that you described to us yesterday, as I understand it, involved using a vehicle to get Mines Rescue workers as far up the drift as possible.  What would the situation have been if for any reason it was impossible to get a vehicle into the drift?

A. The situation would’ve been very, very difficult.  If the rescue teams had to don their breathing apparatus at the portal, they would’ve struggled to get all the way to the top of the main drift.  Not so much because of the distance and perhaps the timeframe for the debris that may impede their route of travel, but the temperature that would’ve been in the top section of the mine.  We work with safe working tables, which mirror those used in Australia that determine how long your rescue team members can operate in a hot and humid atmosphere.  If you think of a temperature of over 30 degrees and a very high humidity, you’ve got a limited period of time that you can actually operate in that environment and it might only be, and I can't remember off the top of my head, but that you might have 80 minutes or something along those lines, maximum.  Well that would’ve not been enough time to actually go beyond the first intersection and might’ve been too difficult to actually get to that point because the temperatures would’ve been higher than that potentially.

Q. Is another factor the length of time that a worker has access to oxygen with a BG4 breathing apparatus?

A. That is one of the constraints, sir, yes and I think to keep it very simple, we work on a third in, a third out, and a third in reserve as far as oxygen goes.  They say that they’re a four hour breathing apparatus.  We would never operate men in those breathing apparatus for four hours.  As we heard, we did operate for, on two occasions, up to a maximum of three hours while the teams were constructing the temporary seal.  We did risk assess that to extend it, because they were only working 170 metres from the portal, plus the atmospheric conditions there were very favourable.  It was only something like 12 degrees Celsius, so it was quite cool.
Q. Thinking about the scenario of rescue workers having to enter from the portal under breathing apparatus, walk up the drift and then begin any rescue efforts, is it conceivable that, given the constraints you’ve mentioned, they would’ve virtually had to turn around as soon as they got to the top of the drift in order to come back again?

A. If we’ve deployed them in that method, that’s correct, and it may have been that we’d never ever deployed them under that situation, it would’ve more than likely required us to look at some way of 
re-establishing ventilation up the main drift to around the point of the grizzly, to be able to have what we would refer to as a jump off point from there, where we could have our fresh air base established to that point and launch any reconnaissance operations deeper into the mine from there.  Because from the grizzly we’re still looking at somewhere in the vicinity of seven to 800 metres to the furtherest reaches in the mine.
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Q. You’ve mentioned a fresh air base established by Mines Rescue, and you mentioned that yesterday too I think, could you just tell us what a fresh air base in that context would be?

A. A fresh air base for Mines Rescue operating teams is a guaranteed supply of fresh air and its maintained continuously.  And obviously to guarantee that supply of fresh air we use gas detection equipment there that will alarm if any of the, well legal limits are reached if you like, but we also ensure that wherever a fresh air base is set up that we can virtually guarantee that that atmosphere won’t change for the standby rescue team, because that is where they will be located with additional equipment.  A fresh air base controller is set up at that location and he is the person that’s in direct link with the Mines Rescue team that’s operating in the irrespirable atmosphere or inbye from that point, and basically he’s the conduit between the operating teams and the surface.  Normally there would be communications set up between FAB and the surface so that you have got a direct link back to critical information, such as gas analysis and data such as that.

Q. Does that mean that a fresh air base of that sort would require direct access from outside air to the fresh air base?

A. It would require fresh air by some means of mechanical ventilation or if there was a steady natural ventilation of a reasonable type of airflow that could also determine that it was an acceptable place for a fresh air base.  In Pike I think there was one measurement, there may have been two measurements, taken of the natural airflow and from memory it was somewhere in the vicinity of 1500 metres a second of airflow going through the mine, which would’ve been sufficient to establish a fresh air base in a particular point.  But a number of factors are taken into consideration when establishing a fresh air base.  One of them is what the barometer is actually doing and the trend of the barometer.  If there was a rapidly falling barometer predicted or the trends were showing that we’re working with a rapidly falling barometer that may have changed or altered where we considered a safe place to be a fresh air base in the main drift at Pike River given the changes that we established occurred with changes in the barometer.

Q. Mr Watts, if there are any further matters to cover with you would you be happy to deal with those in writing at a later stage?

A. Yes certainly, we’ll do anything we can to help the Commission.

the commission:

Q. One small point of detail.  You referred to the BG4 as having a four hour specification for its duration?

A. That's correct sir.  The rating of four hours is a oxygen consumption rate of about 1.65 litres per minute.

Q. Right.

A. To sort of bring that back into terms, a man that would be walking at a steady pace would be using around about 1.65 litres per minute.

Q. Right.  And when you do your one-third, one-third, one-third calculation do you base it on the four hours or something less than four hours?

A. We base it on the available oxygen.  The BG4 has a two-litre oxygen cylinder pressurised to 200 bar, so we operate on the starting pressure of the oxygen cylinder.  One of the things that’s very difficult to determine is actually a turnaround time because of the unknown conditions or the roadway conditions that men will be walking on.  And also the physicality of different individuals will determine the oxygen consumption rates, physical fitness et cetera.
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Q. Thank you.  We’re indebted to you for the help you’ve supplied Mr Watts, so thank you and that completes your evidence and you’re excused subject, perhaps, to the possibility of some written questions for things we’ve forgotten about.

questions arising - nil

witness excused

the Commission addresses mr raymond - witnesses

We’re about to turn to the evidence from several family members and there are just two matters.  First of all, Mr Raymond, I think you filed applications under the media guidelines in relation to two of the intended witnesses, Ms Kennedy and Ms Marden and those applications are granted with the effect that they will not be filmed, nor audio recorded as they give evidence this morning.  That means that save for the normal feeds which are going to the foyer area of the Court into the media room, there will be no live coverage of those two witnesses given the applications that they’ve made and which we've granted.  I note for completeness that name suppression is not sought for any of the family members Mr Raymond?

Mr raymond:

No, sir, that’s correct.

the Commission addresses counsel:  

The second matter is that, as I've said, we’re about to hear in person from seven members of the men’s families, the Commission sought evidence of this nature, despite the obvious difficulties involved for the families and given it in this forum, because we saw communications with the families as a significant aspect of this phase of the search and rescue operation, and hence it became issue 2.20 in the list of issues which the Commission issued some months ago.  Unsurprisingly, not all of the families felt able to respond by supplying evidence and we well appreciate the reasons for that.  But there was a very significant response, in fact, I think the Commission has had, in total, 32 witness statements filed from various members of the victim’s families, in some cases more than one from each family.  So, those seven that we are about to hear from represent a sample of the spread of witness statements which have been received.  As was to be expected, family members have expressed a range of views and this produced a concern as to whether the sample of seven was sufficiently representative of the evidence as a whole, which the Commission has received over the last several weeks.  That matter was discussed with counsel representing the families, and counsel representing Mr Whittall and the police, in particular, representing Superintendent Knowles, and the Commission is very pleased that a sensible compromise has been reached and that is that in the interests of balance, I will read the substance of one additional witness statement after we have heard the in-person evidence from the seven family members who are in Court and about to give their evidence.  And I'll explain a little more about that witness statement shortly when we come to it.  There’s one other point, and one other reason why the Commission’s very concerned to have this evidence, and that is because it contains numerous acknowledgements in relation to the work of various agencies and individuals who, during those agonising days last November and subsequently, supplied assistance of all kinds to the families.  So it is equally important that we hear the evidence for that reason as well as in order to examine the terms of reference or rather the issue which I identified a little while ago.  
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MR DAVIDSON:
Before I call the first witnesses who will come up into the witness box together, I want to say this sir if I may.  The seven family members speaking today do so for themselves and these are their individual stories.  This is not easy for them at all, but they are at last able to tell that story publicly.  They are grateful for the sensitivity shown by the Commission and other counsel in the way this is to unfold this morning.  They are going to say what they felt and they feel and these are therefore deeply personal accounts of a harrowing time.  Because they speak as they feel, the written word often does not do justice to what they perhaps are really sensing, and they'll take their opportunity as they feel it to add to their briefs as they go.  It is right, sir, that I acknowledge what you have said, that there are in the briefs that have been filed for the families including these seven, in parts, are remarks that are highly complementary about many services and as counsel we should acknowledge that and keep the balance ourselves.  In some occasions they will ask family members to be with them as they give the evidence.  Again, all this is unscripted.  It’s for them as they wish to tell it, and I repeat their gratitude of the opportunity to do so in public today.  And with that I will ask Lauryn Marden and Tara Kennedy to come forward.

MR DAVIDSON CALLS

LAURYN JOANNE MARDEN (AFFIRMED)

Q. Lauryn, do you have a written brief in front of you, but you will record that your full name is Lauryn Joanne Marden and your husband was Francis?

A. Yes it was.

Q. And we have a video or a clip available to run while your evidence is going to read.  So as we've discussed, would you read it and add to it as you please, Lauryn?

A. Okay.  I'd just like to take this opportunity to explain the photos that are currently in front of you.  When I wrote the brief it was basically about two months ago and I didn't include anything personal about Francis.  I didn't feel it was the correct format to have anything personal.  Over the last couple of weeks I have listened to this shambles.  Now I would like you to meet my husband Francis.  He was killed.  Now I raise five young people on my own.  For me it doesn't get much personal, more personal than that.  “I'm Lauryn Joanne Marden.  My husband was Francis S Marden.  Francis was 41 years old.  He lived with me and my family in Barrytown.  Francis was a contractor with Chris Yeats Builders at the time of the first explosion on November 19, 2010.  He had no previous experience in mining and had spent approximately 16 months working at the Pike River Mine.  He was unhappy working in such terrible conditions, but he worked hard and he worked very long.  He had gained several licences to operate several of the mine vehicles and he stayed as we felt the money was good and we hoped that he would not have to work there for too long.  Francis and I have two sons, Alexander who is six and Jade who is four years old and is a special needs child.
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A. Francis’ stepson is Kennan, and he has two stepdaughters, Hazel and Akayla.  On Friday November 19th, I was telephoned by my husband’s supervisor, Daniel De Arth.  Daniel had not been working at Pike that day.  He’d heard over the police scanners that there’d been an explosion and he asked me if Francis was home yet.  It was 4.45 pm.  I told him that he wasn’t home and I asked Daniel to check if Francis had made it back to his vehicle, which he always parked at the Cobden Bridge.  That is where he met up with the work van each morning.  Daniel called me back approximately five minutes later saying that Francis’ car was still there.  He reassured me that the workload was light that day and that Francis should be out of the mine and on his way back to Greymouth.  In the meantime, I was fielding calls from several family members and friends as they watched the footage on the breaking news.  It became clear quickly that things did not look good at all and I was desperately hoping my husband would be in transit and would show up at home shortly.  Francis had left me a list of telephone numbers to ring in the event of an emergency.  Two numbers were the Pike River control room.  I telephoned both, but they were not answered.  I telephoned the police station but they could tell me nothing.  I left my details with the police and asked if they’d phone me as soon as they knew anything.  Chris Yeats and his wife Karen arrived at my place at about midnight and we drove to the Pike River office in town.  This is where we’d been told to go.  I spoke to the mayor, who had some Crisis people with him and I left all my details with these people.  Nothing appeared to be happening, so I went home.  I went to bed about three‑ish with the phone beside me and I waited.  Saturday the 20th of November.  At around five in the morning, I’m not exactly sure of the time, I got a telephone call from a woman who told me to be at a meeting.  At 6.30, I think, Tara thinks seven, but anyway, it was about then, I asked her if this is the phone call I was expecting from Pike telling me my husband was down the mine?  She said, “Yes.”  And that was the total extent of our conversation.  By now I was shocked at the lack of communication and the empathy for my situation.  If you could imagine your worst nightmare, I was now in mine and it was becoming pretty obvious that it was not going to improve.  You don’t expect anything like this to happen in this day and age and if I had, I can assure you, my husband would not have been down that mine.  I went to the meeting.  I can’t really remember what people were saying.  However, it was along the lines of, “Not to worry.”  We were told they had air and they had water, and we all had hope.  I once again gave the people who appeared to be in charge my details, as I had already given them the night before, but they didn’t seem to have them.  One of my close friends that had come to the meeting with me for support recognised a person she knew from Civil Defence.  I can’t recall this gentleman’s name.  She arranged that that person email me information that was otherwise being sent to the family members by text.  This was no good for me living in Barrytown as we do not have any cellphone coverage.  That person was the key player in keeping me informed as nobody else did.  They seemed to be relying on the text message system, which was great but not for me, as I had no coverage.  I returned home and I contacted family members to try and update them with the little information that I had.  My dad and my eldest son, Kennan, arrived from Hamilton on Saturday evening.  I told them that I thought the whole group of men had been lost and I had very little hope of seeing my Francis again.  My father is an experienced engineer and he said that what he knew of explosions, I was probably right.  Sunday the 21st of November.  Sunday morning we went to the council rooms.  We were still told to have hope and to hold on.  I spoke to the person who’d been Francis’ first supervisor in the mine.  He told me that unless the men got to the two fresh air bases, there was very little hope and I have since learnt that there was no fresh air base.  I went home and tried to prepare myself for the worst and focus on how I would get my five children through this time.  I requested that my husband’s name not be released to the media, as I did not want my children to hear and see it on TV.
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A. I was still trying to protect them all from this at this stage.  However, his name was released.  The days that followed are quite a blur.  There were more meetings, more and more upset of family arriving, trying to manage my children, who by now had worked out that something was very wrong.  A person was assigned to me from Air New Zealand, they were brilliant, arranging flights to get my family home and keeping us posted with the updates.  At this time the Air New Zealand lady seemed to be an absolute angel in the middle of my hell.  I now go on to Wednesday the 24th of November.  We were in town for the meeting when we received a text saying that the meeting for that afternoon had been delayed, there had been serious updates and we should all attend the meeting.  I sat in a cafe in town waiting and feeling totally ill.  My father and my eldest son had gone with me into town for that meeting.  When eventually the group of officials walked into the meeting it was clear to me by the looks on their faces that the news was not good.  Peter Whittall started to ramble on but Gerry Brownlee was a dead giveaway that it was bad news.  They announced there’d been a second explosion, of course all was lost.  As the news sunk in people began to cry and scream and wail.  My first feelings were of immense relief, this week of hell was over.  I now knew my Francis was gone and I could begin the process of getting him home to rest and go forward for my children as best we could.  I could never have imagined that 10 months later we would still be in this limbo, still waiting to bring our daddy home where he belongs.  Returning to the meeting I gathered myself and began to head to the door.  My son, who had been waiting in the car, had begun to approach the door and was absolutely distraught.  We headed for home to get to Francis’ parents and my other four children who were waiting at Barrytown to tell them what had happened.  Sadly we did not make it in time.  They had learned of the second explosion from the news on television.  I was beginning to loathe the media.  Attention then shifted to the memorial service which was proposed.  The meetings changed and the arrangements were being made.  We were told where we had to be and what we had to do.  Our feelings were not considered and not asked for.  The day after the memorial service I did one of the hardest things I’ve ever done in my entire life.  I flew to my sister’s wedding in Hamilton with my children and family.  We were away for about a week.  When I returned I was shocked to discover the police had been through my husband’s garage looking for fingerprints and had also taken a statement from my father-in-law who had been left in charge of my property in my absence.  I could not understand why they could not wait till I had got home.  There was no urgency for fingerprints, it’s not like the men were coming out any time soon and I felt my privacy had been breached.  The next meeting that I recall of some significance was the Commissioner Howard Broad in January of 2011.  I sat and I listened with my three year old on my lap and Peter Whittall sitting directly behind me taking notes.  I was shocked at what I was hearing.  I was confused at what they were telling us.  Essentially they were going to hand the mine and the recovery of our people over to the Pike people.  My view was that Pike were way out of their depth as to handle of the situation.  I was in shock and disbelief and I thought that maybe I had misunderstood what they were telling me.  At the same time we had begun to hear rumours that Pike was about to go under and I left totally bewildered.  The meetings continued, there was always confusion as to what was happening.  The women from the Focus Trust were helpful and trying to do their best for their families.  Some structure first came to the meetings when Colin Smith attended.  Finally someone seemed to be taking our interests to heart and some organisation began to appear.  There is one very large family in Barrytown that is missing a very treasured daddy and husband.  And I’d also like to mention that the rest of the Marden family back in the North Island who have lost their younger son, brother and uncle.  
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A. Can I please say thank you to Brigette, Mark Harrison and Wendy Robilliard from the police who were lifesavers, thank you Wendy, John Robertson from Pike is a name that I will remember for caring and being there, Catherine and Teresa, I now consider you my friends and I'm very proud of my community in Barrytown for their support and the public of New Zealand for the support they have given us as families, thank you very much.

witness excused

mr raymond calls 

tara KIM kennedy (AFFIRMED)

Q. Tara your full name is Tara Kim Kennedy?

A. Yes.

Q. You have a copy of your brief of evidence with you, if you could please just read from paragraph 2?

A. Okay, I'd just like to start by thanking you for holding the hearings in Greymouth so that we can all attend.  It means a lot to all the families, thank you.  “I was the partner of Terry David Kitchin.  Terry was 41 years old when he died in Pike River Mine.  We live in Runanga.  Terry was a contractor in the mine working with Subtech Contracting.  He had been at Pike River for about three months.  Terry and I have three children aged 10, seven and four.  I was cooking tea at home when I was called by my father who had heard about the explosion on the radio.  It was before 5.00 pm.  I contacted my friends, trying to hold myself together without the kids knowing until someone could get to my home to be with me.  I did not receive any contact from anyone at Pike River or the police.  So, at about 8.30 pm, two girlfriends and I drove out to the mine.  Terry had only been at the mine about three months, so I had never been there.  We did not know where to go, all the way from Runanga we were hearing news on the radio that there was an information base for families at the Moonlight Hall and also at Karoro Learning Centre in Greymouth.  When we go to the Moonlight Hall there was nothing there at all, not even a light was on.  We’d got lost on the way and we’d shot past the turnoff, we had to turn around and come back when we finally realised, so we finally found the turnoff and drove quite a way up the road towards the mine.  We were stopped at a roadblock.  I could not understand why the police had made a roadblock so far up the main road to the mine and did not position it at the Blackball turnoff or even closer to town on the Taylorville Road.  There were so many distraught family members driving all that way in the dark to finally get close to the mine and be told to turnaround and drive all the way back to town was very upsetting, very frustrating and poorly managed, in my view.  The police officer at the cordon told us to go to the Karoro Learning Centre and so we did.  On the way we ran into some Civil Defence staff outside the police station.  They had been denied access to the mine site and they also could not get any information.   They said that we should go to the Red Cross Centre, not the Karoro Learning Centre as was still being reported on the radio.  The information was very confusing.  This was the third base we had now been told to go to.  So we went to the Red Cross.  By this stage it was about midnight.  There were a number of people at the Red Cross Centre.  A woman took my name and Terry’s name.  We told the people there about the wrong information on the radio and they said they would ring the radio station.  It was probably a bit late for that at that time.  The mayor was there and talked to us.  We waited for a while but there was no information for us.  We left there about 1.30 am.  I eventually arrived home about 3.00 am.  I received a telephone call at 5.30 am telling  me to go to a meeting at the Red Cross at 7.00 am.  This is the only phone call I have ever received over the initial period.”

Q. Pause there Tara.  That phone call which you’ve just described, were you told at that time that Terry was in the mine?

A. No, I actually can't remember.  I don’t think so, I think they just asked but it’s a bit of a blur, yeah, I'm not really sure.  
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A. “There was one other call much later.  It was from a woman at Pike River just before Christmas, wanting to know the names of my children and their ages because John Key wanted to send a card.  We never received one.  I do not remember a lot from the meetings.  This is partly due to the severe lack of sleep that I was suffering from, shock and grief.  I knew nothing at all about mines or mining.  As a consequence, I believed everything I was told by Peter Whittall and Superintendent Knowles.  I thought it was great they turned up twice a day and gave us information.  As a result of the positive information we were constantly receiving, I was going home every day and telling my three kids that daddy would be home in time for their birthdays.  My two youngest children share a birthday on the 25th of November.  You can imagine the total devastation when we were given the news on the 24th of November of the second explosion.  I had to go home and tell the children that their dad was dead, the day before their birthdays.  This is after they had made “welcome home daddy” cards for him.  The manner in which the news was delivered to us all by Peter Whittall and -”

Q. We had in your brief originally that you thought Mr Brownlee may have been part of that delivery of the news.  Having reflected on it and thought further about it, are you able to recall in fact whether Mr Brownlee was there?

A. I think it was Peter Whittall and Gary Knowles.  I vaguely remember him.  I think he was there but I don't think he delivered any of the news.  

Q. Feel free to take a break and have a drink of water if you wish, gather your thoughts.

A. “The manner in which the news was delivered to us all by Peter Whittall and Gary Knowles in a public hall full of people was absolutely terrible.  I barely have words to describe it.  It was horrendous.  I hope I never have to experience anything like that again as long as I live.  I heard that the police wanted to deliver the news to us as they are trained in that sort of thing, but Peter Whittall decided he was doing it, and what a stuff-up of it he made.  It was so bad when everyone was clapping as he said a team was about to go in.  The next minute, wham, our worlds collapsed when he said, “Wait, there's been another explosion and it’s unsurvivable.”

Q. Just on that Tara, I think your sister-in-law was at that meeting to offer you some support?

A. Yes she was.

Q. And you wish to express how she described that meeting to you?  

A. Yeah, I just think that everyone should know how bad it was in that hall for us and we've talked about it since and my sister-in-law compares it to being inside a slaughter house.  “In terms of communication of relevant information, crucial pieces of information were kept from us.  When they showed us the footage of the blast from the portal, I naively thought that it did not look very bad.  However, I found out months later, after viewing it again, that we had not been shown the full video.  It had been edited.”

Q. Can you just pause there again.  And in fairness to Mr Whittall, and I understand Ms Shortall is not intending to cross-examine you, so I want to put to you what Mr Whittall has fully and fairly said in his brief of evidence so that we have in advance an opportunity for you to comment, and I'm grateful to Ms Shortall for that.  When Mr Whittall says that the footage was approximately 50 seconds long and it was taken straight from the 24 hour real time monitor at the control room which links to the camera at the portal, and he very clearly rejects any suggestion that the camera footage was edited or doctored in any way by himself or any company staff and he had no intention other than to be entirely honest and open with the families, hence the recommendation to show them footage in the first place.”  
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Q. Having heard that evidence and you and I have discussed it several times, are you able to reflect or comment further on the evidence, sorry, the footage, which you saw on that occasion with Mr Whittall last year and the footage that we’ve seen from time to time played during the course of the hearing, and I note that you’ve been in the hearing and seen that?

A. Well, I think I can speak on a lot of family members, because I’ve discussed it with all of them and when we were shown that footage in the Civic Centre, that was much shorter than what we see now, when we view the footage of the first explosion.  That’s my view, and I’m sticking by it.  I believe that it was not the whole thing, it didn’t, yeah, it just didn’t look that bad to me at the time and I don’t think that we sat there for 52 seconds watching it.  I don’t think it was that long.

Q. Thank you Tara, if you could just pick up again at paragraph 19, please?

A. “I was also absolutely horrified to find out later about the window of opportunity that everyone talks about now, when Mines Rescue should’ve gone straight in like they used to in the old days.”

Q. Okay, and Tara, if you can just pause.  You have been at the hearings and you’ve heard the evidence, you’ve listened to several expert witnesses give their evidence and in particular, you’ve heard in recent days, the evidence from Mr Watts of Mines Rescue.  I accept and appreciate that that was your view at the time.  Having heard that evidence, do you take a different view now, or is there something you’d like to add further on that?

A. No, I’ve – yeah, I’ve changed my view after listening to all of that and I mean, you know, I heard for months everyone talking about the window of opportunity, but I accept now that there probably wasn’t one, just because you know, they didn’t have the gas, you know, the –

Q. The gas readings in the mine at the time?

A. Yeah.

Q. Thank you Tara, if you could just go to the heading “General” and pick up again from paragraph 20?

A. “There were things which happened throughout the ordeal I have discussed above which I really appreciated.  I thought it was great that Pike River and/or the police took all of the families up to the mine site on the buses, but I was really pissed off that Cliff Sandrey never got paid for supplying the buses and staff to ferry everybody to the mine visits.  I also think the Red Cross did a great job and the polytech, providing us all with a place away from the media between meetings to have a coffee and a bite to eat.  It was absolutely awesome having Air New Zealand come and help us and to get family members here from overseas and arranging credit on phones. The police liaison officer that was assigned to me, Miriam Erber, from Christchurch, was an absolute lifesaver for me.  I do not know if everyone else’s police liaison officer was as good as mine, but she really helped me a lot and I will feel forever grateful to her.  Likewise for Focus Trust, who took over the support role for me when the police officer left and who I continue to not be able to do without.  Since the time of the explosions in November, we have had to deal with a huge amount as families.  It has been extremely difficult and there has been a lot of information and misinformation that has come our way.  It is just too hard to recount all of it and to think about right now.  What happened at Pike River and how it was dealt with afterwards has created such a huge mess in our lives that sometimes it is just too hard to take.  I am not the same person I used to be and neither are my children.  What it has done to us as a family is indescribable.  The kids and my pain and heartbreak, their nightmares, them hating me and blaming me for letting their dad go and work at the mine, the constant battles I go through everyday having to be Mum and Dad.  Our great life has been totally ripped apart.  Everything is the exact opposite of how it used to be.  Terry did not deserve this while trying to make a better life for his family.  I did not deserve to have my soulmate and father of my kids to be taken from us like this.  I should not be having to raise three young kids on my own.  My kids definitely did not deserve to lose their dad at such young ages.
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A. They should not be without his love and care and his wisdom to get them through life.  They should not have to go through all their important milestones without him around.  We should not be having to go through this constant nightmare eight months on and it just gets harder and harder.  It is sheer torture.

Q. Tara, thank you for your evidence.

A. Thank you.

witness excused

mr raymond calls

Sonya lynne rockhouse (affirmed)

Q. Sonya, your full name is Sonya Lynne Rockhouse?

A. It is.

Q. You live in Christchurch?

A. I do.

Q. And you are the mother of Daniel Rockhouse, who we know walked out of the mine on the 19th of November?

A. Correct.

Q. And Benjamin David Rockhouse who was 21 years old when he died in the Pike River Mine
A. He was, yes.

Q. You have with you a copy of your brief of evidence Sonya?

A. I do.

MR RAYMOND ADDRESSES COMMISSION – INTERPOLATE AT VARIOUS TIMES
examination continues:  MR RAYMOND

Q. Sonya, if you could please read for us starting from paragraph 3, and as I’ve just said to Tara if you wish to take a breather at any time that’s fine.

A. “Ben was a contractor for Valley Longwall.  He previously worked as a junior geotech at Pike River for about one year.  I am giving this evidence in relation to communications which we experienced during the search rescue and recovery operations.  I am also giving this evidence on behalf of my partner Pete.  Friday the 19th November 2010, probably the worst day of my life.  I was in Christchurch at the time of the first explosion.  I had gotten home from work when my sister telephoned me.  She asked me whether I had been watching the news.  I said, “No,” and asked her why?  She told me there had been an explosion at Pike River.  I then, of course, watched the news and at that stage was not too concerned, at least for my own sons, that is because Daniel was meant to be coming to Christchurch the next day and therefore I felt for some stupid reason that he might not be at work.
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A. I also thought that Ben was on nightshift, or at least that’s what I told myself.  I rang my boys’ cellphones and their houses and also my ex‑husband Neville Rockhouse’s cellphone numbers.  I received no answers.  I began to panic.  Within hours we had decided to head to Greymouth.  That is because we had received no information from anyone with either good or bad news.  I thought that surely if they’d gotten out of the mine we would have been contacted.  Without that contact the only decision I could make was to leave and get to Greymouth.  We picked up Neville’s brother and headed over.”

Q. Sonya, I think that you also came over with your older son, Matthew?

A. We did, yeah.  Not many people know I have another son, an older son.  “Before we left, we received a phone call from Daniel’s wife, Sarah, who confirmed that both Daniel and Ben were down the mine.  We arrived in Grasstree Mine at about 11.00 pm.  As we came over the Pass and I got cellphone coverage, I received a call from Sarah who told me that Daniel had walked out of the mine and was in hospital.”  

Q. Sonya, I'm just going to help you a bit here and ask a few questions, so you can just acknowledge if you wish, just whilst you compose yourself a little.  And everyone understands, Sonya, so don't worry.  At that time when Daniel was in hospital, you didn't know what sort of condition he was in at all?

A. No.  We’d actually heard on the news that a loader driver was dead and the reporters had seen the ambulance driving slowly, and I remembered.  I said to Pete that I remembered Daniel telling that he’d driven the loader a few times, and then I thought that was just silly.  What were the chances.

Q. You, of course, asked Sarah about Ben and you were told that there was no news about Ben at that stage and that he was still in the mine, is that right? 

A. Yes.

Q. And I think, and again I'll lead you through this because I know how difficult it is for you, that on that trip over the Pass, you received another piece of devastating news didn't you?

A. Mmm.

Q. And that was that your former husband, Neville’s father, Rocky, had died, and your son Ben had lived with Rocky and with you for 17 years?

A. Mmm.

Q. And were extremely close?

A. Very close.

Q. And you had a concern then, one that lives with you, that Rocky may have seen the news and perhaps felt that he may have seen the news and then of course worried about Ben and Daniel, and precipitated his heart attack?

A. Yeah, he would have thought.  When he died, Daniel was – we’d had no news about Daniel. So he would have thought that two of his grandsons were down the mine.

Q. And you were obviously absolutely distraught as you drove over the Pass and you were driving in convoy with Neville’s brother, Terry?

A. Mmm.

Q. And it was Terry who flashed his lights to pull you over to tell you the news that his father, Neville’s father, had died and you then had the unfortunate task of having to call Neville to tell him that news.  Is that right? 

A. Yes.

Q. Are you able to pick up again from paragraph 14?

A. Yeah.  “When we got to Greymouth we went straight to the hospital to see Daniel.  It was, of course, wonderful to see Daniel, but I had mixed emotions.  Seeing Daniel and Russell in the ward, knowing there were another 29 or more men down the mine, was a very eerie and unusual feeling for us.  Daniel was in poor condition and somewhat distraught that his brother was not yet out.”

Q. Just on your first impressions of seeing Daniel, one of the things you've talked about with me, Sonya, is the smell?

A. Mmm, dreadful smell.
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Q. What is it that?

A. It was a dreadful smell, it was a smell I'll never forget.  It’s like a, hard to describe, it was just, it gave me an instant headache and the whole hospital room just, it just hit you when you walked in.

Q. And I think you asked Daniel, at that stage, about his view on whether they might be able to get Ben out of the mine, is that right?  Can you remember what Daniel said to you at that point?

A. I just said, “What about Ben,” and he said he didn't know, he just didn't know but that it wasn’t looking good.  Just not really what I wanted to hear but…

Q. Just picking up again from your brief, Sonya, Daniel, from where, “Daniel walked out of the mine...”

A. “Daniel walked out of the mine with Russell Smith and there was no one there waiting for them at the portal.  This is despite Daniel having contacted Doug White from within the mine to advise him that he was walking out.  In my opinion, this is disgraceful.  We stayed in a motel that night but I had packed gear for the next day on the assumption that we would be up at the mine waiting for the men to come out.”

Q. And again, Sonya, if you could just pause, you have talked with us about your thoughts when you tried, at least, to go to sleep that night and how it might be in the morning.  Would you like to share that?

A. I just thought we would wake up in the morning and we would get news that the men would be out and that it would just, the nightmare would all be over, but I just had no idea of the enormity really, of the whole situation, I just had no idea.

Q. From paragraph 17 please?

A. “The motel that we were staying in was owned by Blair Sims’, who was also down the mine, sister.  She told us that about the family meeting that had been organised for Saturday morning.  We went to that meeting.  The meeting was at the Red Cross Centre.  There were a lot of support people available to us.  Information was being written up on a whiteboard detailing the gas readings in the mine.  There was food available for us.  Everyone was tense and hungry for information.  I can't remember much about that meeting.  I cannot really say how good the communication was or how effective it was because I was feeling numb and my recollection of it now is poor.  We went to the second meeting that day, later in the afternoon.  My experience for that meeting was as for the first.  We were just hoping for information and there was very little forthcoming.  Sunday the 21st of November.  By that stage, Daniel was out of hospital and he was attending the family meetings with us.  Peter Whittall and Superintendent Knowles presented at these meetings.  Generally, I found Peter Whittall to be good and I felt reasonably confident in him and the information he was giving us.  As for Superintendent Knowles, I found him reasonably good in the beginning, however, I did think he was a bit standoffish.  People would ask him questions and he would defer to his expert panel.  When family members asked who that panel was, he would not provide us with any details.  He appeared to deflect some questions and I found him a bit cold in the way he delivered information to us.”

Q. Sonya, again, if we could pause for a moment.  You were in Court when Superintendent Knowles gave his evidence last week weren't you?

A. Mmm.

Q. And you heard his comments on, what he said, as being gutted at what he read in the family briefs and that was later clarified that it wasn’t meant as a criticism at all but he was gutted that he felt from reading those briefs that he may have let the families down in some way.  You remember that?

A. Mmm.

Q. Having heard from Superintendent Knowles now, I think you want to say something further in response to that?

A. I appreciate the fact that he apologised.  I think that that says a lot and I actually went and shook his hand and thanked him for all that he did and, yeah.  I just appreciated the fact that he admitted that there had been mistakes made, I think that’s a huge thing.  
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Q. Helped with your healing?

A. Mmm.

Q. Thank you Sonya, if you could just pick up again from paragraph 24?

A. “At a later one on one meeting with Superintendent Knowles before I returned to Christchurch, I did find him empathetic towards me and he seemed to be much better dealing with people at that one on one level.  It was clear to me that he was and had been doing his best throughout and he was absolutely exhausted, and looked it.  Monday 22nd of November to Wednesday 24th of November.  We continued to go to the family meetings over the course of Monday and Tuesday.  At one stage, Superintendent Knowles slipped up, or so it seemed to me, when he referred to the recovery of the men as opposed to the rescue of the men.  This subtle change in language was a bit of an indicator to me as to his real thoughts.  I found this distressing.  The support over those few days was very good.  Air New Zealand support was amazing, also Focus Trust provided continual support and still do.”  And I’d just like to say that they are just the most amazing supportive people you could ever want.  “And we were assigned a police liaison officer who was excellent, Constable Terry Middleton of the Greymouth Police.  On the Wednesday we received a text message saying that there had been a significant development and we should go to a meeting later that afternoon.  It said something along the lines that ‘Family attendance strongly recommended’.”  Up until this time, I still had hope that Ben would come out of the mine alive.  When I got the news of this meeting, I continued to have hope, but in the pit of my stomach, thought that the news must be bad the way we had been urged to go to the meeting.  The meeting was appalling.  As we arrived, I noticed that the media had been pushed back further from where they normally were.  This was the first ominous sign.  When we walked into the hall, I noticed the grave look on the faces of the Red Cross staff.  It seemed to me that they’d already been told something.  When we sat down, I then noticed the very significant police presence, many more police officers were there than normal.  I would say that up to 30 police officers at least lined the side walls and the back of the hall.  I found this slightly intimidating but I also had a sense of foreboding that we were about to be told something which we were going to react badly to.  Peter Whittall then said that the gas readings had improved and that the Mines Rescue men were about to go in.  With that, everybody clapped and cheered, including me.  Then he and Gerry Brownlee were raising their hands in an up and down motion telling us all to be quiet.  He then said, almost in the same breath, that there’d been a second massive explosion and that no one would’ve survived.”

Q. I think that you wanted to add there, Sonya, that in fact the words might’ve been “insurvivable”, is that right?

A. Yep, the words insurvivable were used.

Q. And the second piece of news that it was insuvivable, is it your recollection now that it was Mr Whittall who delivered that piece or was it Superintendent Knowles?

A. I’ve thought about – I’ve gone over that day a million times in my head and I remember that Peter Whittall was, he was just devastated and got to a point where he couldn't talk.  And so then Gary Knowles stepped forward and he relayed the last part of it that it was – Peter couldn't get it out, so Gary stepped forward and relayed that there’d been another explosion and that it was insurvivable.

Q. I think that was pretty much the evidence of Superintendent Knowles when he, so your recollection seems to accord with his, is that right?

A. Yes.

Q. Paragraph 33?

A. “Absolute pandemonium broke out in the hall.  People were screaming and yelling.  People were directing abuse towards the police.  One woman collapsed and had to be taken away in an ambulance.  My son Daniel came up to me and we hugged.  We were obviously devastated.  My oldest son Matthew was also with me.  
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A. As people were leaving the hall I caught up with Peter Whittall who was being escorted out.  I stopped to ask him when the men would be coming out.  I could barely speak and kept on just saying, “When, when.”  He was being urged to move on by his minders but he almost snapped at them and insisted that he stayed for a moment longer to talk to me.  He was clearly devastated himself and his face was contorted with anguish.  He allowed me to compose myself and ask the question I wanted to ask about when the men would be taken out of the mine.  He said that he did not know what the timeframe would be but that they would be doing all they could to make that happen, then he went.  Gerry Brownlee asked me whether I had someone helping me to get away and comforted me by giving me a hug.  When I went outside to the waiting media, although they took photos they kept their distance and I found them respectful.  My impression was that they recognised the severe grief that we were under.  The next day we had to leave Greymouth to go to Neville’s father’s funeral.  We returned to Greymouth after the funeral and stayed in Greymouth for another 10 days or so.  In the weeks that followed from the end of November to early January there was not much more positive news.  We came over every couple of weeks to try and attend family meetings.  The so-called recovery process seemed to be moving at an agonisingly slow pace.  I should add that at one of the meetings early in November the Prime Minister Mr Key attended.  He stood up in front of the families and said that the Government would do whatever it could to effect a recovery of the men no matter what the cost.  I expect him to stand by that commitment he made to the families.  Each day we were waking up with renewed hope because of the information from the day before.  It seems that each day there was a slight improvement in the gas readings.  Even on the day of the second explosion a number of us went to the meeting feeling positive until I got the unusual text that we should be at that meeting.  The 13th of January 2011.  On the 13th of January I was in Christchurch.  I received a phone call from a police officer who told me there was a meeting that day with Police Commissioner Howard Broad.  He said that for those family members who were unable to be at the meeting in Greymouth he had a statement to read to me which was going to be the same information provided at the meeting in Greymouth.  He then read the statement.  It was to the effect that the recovery effort could not continue any further.  The mine was going to be sealed.  I asked him to send me a copy of that statement.  Given the way the recovery work was heading and the sort of things we were being told I half expected this news so it did not come as a great surprise.  What did come as a surprise to me was that the other family members in Greymouth did not get the statement that we got and during the course of the meeting Commissioner Broad effectively back-tracked on what he had started out saying.  This was as a result of information that was being given to him at that meeting by family members, some of whom worked at Pike River.  I did not find out about his flip-flop until I was at the next family meeting in Greymouth when the situation became clear and I made it known that was not what we had been told on the 13th of January.  Observations.  My general overall impression is that there were pieces of information which were not fully disclosed to the families.  The video footage of the first blast is an example.  Furthermore, the first time our family saw the footage of Daniel walking out of the mine was when we saw it on the Sunday programme months later.  
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A. Also, we now know that on the evening of the second explosion the police and Pike River were aware from a CAL scan image that there was a self-rescuer box open at the foot of the Slimline shaft.  That is what they thought at that stage.  That was never communicated to the families until much later and only after our legal team became involved.  Although potentially that sort of information would have raised difficult questions, it still is information that we, as the dead men’s’ families, were entitled to.  I do not feel it was the police’s prerogative to keep information like that from us.  Likewise, I am unsure about the quality of the police initial review of the CAL scan and video images.  I say that because also earlier this year it was revealed that the police now thought there was a body visible in one of the CAL scan images, which has since proven to be the case.  This is notwithstanding the fact that we had earlier been told at the coronial inquiry that the men would have all died instantly and that there would be few remains.  These changing circumstances and pieces of information have been extremely difficult to deal with.  We were also initially told that the explosions would have been massive.  We were later told that the explosions’ force might not have gone as far into the mine workings as first thought.  We were also told that there would be total devastation and something like an “inferno” in the mine.  Later, however, we were shown images which reveal stone dust bags and wooden pallets still intact.  My view is that the people that were dealing with us knew the men were dead and continued to give us what was false hope.  I wanted to hang on to hope and I wanted to hear what they were saying and believe it.  However, in my heart I could tell from their body language that they did not believe what they were saying and that they knew, from a relatively early stage, that the men were dead.  Looking back, it is heartbreaking to have effectively been given false hope over those initial days and not be told the reality until the second explosion on the 24th of November 2010, when it became easier to say that all of the men would not have survived that blast.  The impact of this incident at Pike River has affected me in ways which only those that have experienced loss could ever understand.  My remaining children will never recover from the loss and seemingly senseless loss of their brother, Ben.  For myself, I no longer sleep properly.  I think about my Ben every day.  I miss him terribly.  He was my baby boy, he was only 21, and he died for nothing.  We were told every day not to talk to the media by Superintendent Knowles, but in hindsight that’s exactly what we should have done to put pressure on Pike to try and recover the bodies of our men.”

Q. Sonya, just a couple of more things.  You have in recent days I think, gone with members of your family to the Brunner Mine site to reflect and to consider mining disasters that preceded it?

A. Yeah.

Q. What was your impression of things -

A. It’s the first time I've been up there and at first I found it very peaceful, and I read the names of the Pike 29 there, and then walked around and read the plaques of the others, and naively I was shocked at how many men had died in the Brunner Mine and I felt sad that over 100 years on and still we've leant nothing.
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Q. And Sonya, we’ve heard evidence, and you know very well, of course, about the imminent sale of the mine and that is one of the objectives, of course, of the receivers and we know of course that 29 men remain in the inner reaches of the mine and may indeed still be there when the mine is sold.  You wanted to offer some reflection on that?

A. I just don’t see how you can sell something that has 29 bodies that don’t belong to them.  The bodies of those men belong to us, the families and I just don’t understand how that can be allowed to happen.  It’s wrong on so many levels.  Mostly morally and I think they have a moral obligation to get the men out.  Our men went to work in the morning and did not come home in the afternoon, through no fault of their own and we need, I mean, for me it’s like Ben is away overseas on holiday somewhere and until I have proof or I have something that I can grieve over, when none of us are ever going to have any closure.  It’s going to be with us always.  

Q. With that acclamation, Sonya, I think that concludes your evidence.

witness excused

Mr raymond calls

Carol margaret rose (AFFIRMED)

SUPPORT PERSON

Q. Carol your full name is Carol Margaret Rose?

A. It is, yes.

Q. And sitting with you in the witness box today is your husband Steven Rose?

A. That’s right.

Q. You live here in Greymouth?

A. I do.

Q. And as we know you’re giving this evidence in relation to communication issues in the search and recovery phase and as I understand it also giving this evidence on behalf of Steven?

A. Yes I am.

Q. If you could please start reading your brief from paragraph 4?

A. “I am the mother and Steven is the stepfather of Stuart Gilbert Mudge.  Stu was 31 years old when he died at the Pike River Mine.  He was a trainee miner.  He had only been with Pike River Coal Limited for nine months and he lived in Rununga.  Steve and I operate a retail firewood and coal yard in Greymouth and Stu worked for us as our right-hand man for four and a half years.  We spent six days a week together during that time until Stu decided that he wanted to go mining.  We had a very close relationship.  
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A. 19th of November.  At about 5.15 pm that day we received a call from a friend who asked whether we had heard the news of an explosion at Pike River.  We had not.  I initially thought Stu was on nightshift, but quickly realised that he was at work.  Turning to the television news, it was unclear how many men were trapped in the mine.  It was several days before the precise number was actually relayed to us.  We made and received a number of calls trying to find out further information.  Friends and family from around New Zealand were contacting us.  We contemplated going up to the mine, but ruled that out as we had seen on the news that the police were not letting anyone near the mine site.  We thought that if there were going to be survivors, the Greymouth Hospital would be unable to cope with the number of injured.  On that basis we thought that we may need to go to Nelson or to Christchurch and therefore made arrangements to leave if we needed to.  We waited for further information and we watched the news. We had contact from Stef Timms, who is the aunt of Joseph Dunbar, and the wife of Joe Verberne who worked for Valley Longwall.  He was on the shift before Stu and he was still at the mine site.  Stef called to say that Joe had called and that two men had walked out and were being taken to Grey Hospital.  He also said that there were another three men coming behind them.  I tried to find out if Stu was one of the men taken to hospital.  I was able to ascertain that he was not one of the injured men.  We received no contact from Pike River and we were still unable to make contact with the mine.  We noticed television footage of family members going in and out of the Red Cross rooms in Greymouth.  I contacted them for information.  They said that we should come in to register and wait with the other families.  We went there at about 10.30 pm and registered as the parents and next of kin of Stu.  At this stage we were still actually unsure whether or not he was in the mine.  However, we had not heard from him.  His phone remained unanswered and his car was still parked at the Cobden Bridge.  We were told to report back the following morning for a meeting.  We found the Red Cross people to be absolutely amazing. They were very caring and supportive towards us.  However, they could not provide us with any information.  They could not confirm whether our son was amongst the missing men.  We know now that mine management actually had no idea themselves.  We left Red Cross at about 11.00 pm none the wiser than when we had arrived.  We collected Stu’s car and went to Stef Timm’s and Joe Veberne’s house.  Joe had just returned home.  He had worked a 12 hour shift, driven home, then driven back to the mine site again, and was still up so many hours later.  He was absolutely exhausted.  He did, however, have a lot of news from the site.  He drew us maps of the mine and told us where he had last seen Stu.  As he came off shift, he had exchanged a few words with Stu.  In exchange for having New Year’s Eve off, Stu was working a double shift that night, a 16 hour shift.  Joe and Stu had had a bit of laugh together and he seemed happy.  Stu had often talked to us about his concerns at Pike River being a gassy mine.  We assumed it had been a gas explosion rather than a coal dust explosion.  At the time this seemed worse to us.  We were exhausted with emotion, but discussed with Joe Verberne at length, the likelihood of surviving a blast in such a small mine. We felt there and then that the men were probably gone.  By 2.00 am that morning, we still had not received any contact from anyone at Pike River, or the police.”

Q. Just if we turn now to Saturday the 20th of November, Carol, there was a meeting that morning at the Red Cross Centre, wasn’t there?
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A. That's right, yeah, we were crammed in like sardines, there was absolutely no room to spare.  “It appears that the people running the meeting had no idea how many family members would be there.  It’s difficult to recall the details of the meetings, which are now hazy for me.  Steve and I were hungry for information but there was very little information forthcoming.  Peter Whittall talked about experts, gas levels and safety but the whole basis of his talk was about hope.  He told us about fresh air bases, compressed airlines, self-rescuers and how sure he was that the men would be coming out.”

Q. Just to pause there Carol.  You’ve used the phrase, “Fresh air bases,” that was the way you phrased it by stringing a number of things together, you’re not suggesting that you were told that there was more than one fresh air base at that time?

A. No, I don’t recall that I was told there were many, I mean or several, more than one even.  I guess I assumed that there would be, yeah, one or two.

Q. Can you remember whether it was at that stage that Mr Whittall said that there would be men in a fresh air base?

A. Yes, he said, I think his words were something like, “They’d be gathered together and sucking on a compressed airline.”  That was the impression that we had.  When things are said to you in meetings like that sometimes you can’t remember the words but you remember the impression and a picture that creates in your mind.  So that was the impression we had, that the men would be gathered somewhere safe.  My impression was that they’d be passing around this airline, you know, and they’d take a breath and pass it on.  I mean, I don’t know, but that’s how we viewed it.

Q. Thank you.  Paragraph 19.

A. “However, with the information that we had received from friends who were miners at Pike River and Spring Creek we did not buy into this hope story that Peter Whittall was handing out to the family members.  We knew that the men were gone, although we were not prepared to let go of that miracle factor.  Stu had named his girlfriend at the time as his next of kin.  This was unfortunate for us because when the police did finally start communicating with the families it was her that they insisted on calling whenever there was any news.  It was not until Monday 
22 November before the police put me on their list of people to contact for Stu.  I was required to get hold of Stu’s ex-girlfriend and get her to tell the police that I was the one they should be calling before they would even acknowledge me.  I found this extremely frustrating and difficult to deal with.  At the meeting for the families on Saturday afternoon Steve asked Mr Whittall what the temperature at the vent shaft was.  Peter replied, and I can say this is quoted, “Those are not parameters we are testing for.”  We already knew from inside information that the mine was on fire and rapidly came to the conclusion that the police and Peter Whittall were hiding something from us.”

Q. Just pause there Carol and reflect a little further on that meeting.  Is there something further from that meeting which you now recall about what may have been said in relation to the fire?

A. Yes I do.  I recall a family member, and I don’t know which one, because I didn’t know anyone then, they mentioned a heating, that there was a heating, and Peter Whittall said that it was probably just some smouldering rags.

Q. Continue please from paragraph 22?

A. “At about 8.00 pm on the Saturday night Joe Verberne came to see us.  He had received a visit from one of the Mines Rescue men who knew us and wanted Joe to make sure that we knew that the mine was a fiery inferno and that no one was coming out.  It was at that point that we accepted that Stu was gone.  Sunday 21 November.  We went to the early morning meeting expecting to be told that it was all over.  I was absolutely gobsmacked when Peter Whittall walked into the hall with a mine map under his arm and proceeded to tell the families that the men could be at one of the fresh air bases and would be hungry when they came out.”

Q. Again Carol, on reflection do you think it is the case that he only referred to one fresh air base?

A. I think he probably did.  It was probably just my impression that there were more than one.

Q. Thank you, from paragraph 24.

A. “Steve and I looked at each other in total disbelief, absolutely incredulous as to what was going on.  At this point Peter Whittall and the police had still not admitted that the mine was on fire.  Wednesday 
24 November.  
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A. Much to our dismay, the authorities managed to continue this charade until 24 November.  This is when Peter Whittall walked into the family meeting and told us that there had been a second explosion and there could not possibly have been any survivors.”

Q. And Carol, just on that second point is with the previous witness and given there seems to be a little contradiction in the evidence about who said what, are you able just to recall, to assist the Commission, and it may not be an important thought I don't know, but who said what at that point in terms of survivability?

A. I have thought hard about this and I do think that it was Peter Whittall that said that, although I could stand to be corrected.  

Q. Continue on?

A. “Steve and I just sat in our seats while the whole room erupted in a collective wail of grief.  Steve and I had known this information for three days already and had not been able to ascertain why Peter Whittall and the police were withholding information and instead giving the families such false hope.  To us, the way this process was managed was so cruel and we were extremely thankful to those who broke ranks and, out of caring and consideration to us, gave us the facts.  This was so much easier to deal with and got us through those early days.  Communication issues.  It is our personal opinion that Superintendent Gary Knowles was unsuitable to fulfil the communication role with the families.  He struggled to communicate in an empathetic way with us.  We felt that we were not being given the full picture or a realistic appraisal of the actual situation.  We accept that Superintendent Knowles may well be a good policeman.  He has reached a very senior position and he was no doubt trying to do his very best.  However, in this underground mine rescue situation, with many upset families, he appeared in our view to be out of his depth on the issues which arose and in finding a suitable style of communication.  In my view, it was unfortunate for the families that Superintendent Knowles’ superiors did not recognise this and remedy it from an early stage.  Someone else from within the police hierarchy, trained in this sort of massive disaster-type situation, with excellent people and communication skills, should have stepped in.”  I would like to add that since I wrote this, I have heard Mr Knowles’ apology to the families, and while it doesn't change anything, I do accept his apology.  “In terms of Pike River’s communication with us, this was through the CEO, Peter Whittall.  He came across as very credible, but with the information we already had from our friends in Mines Rescue, he was obviously not telling us everything.  For instance, the video footage taken at the mine portal was edited prior to the families’ first viewing and that it was cut short by 22 seconds, which minimised the visual intensity of the explosion.  We were not told that it was edited.”  And can I just add here that there has been some question around whether we did view edited footage.  It was timed when it was initially shown by Kath Monk, and it was 30 seconds long, and the visual impact was nowhere near what the full footage shows.  It would have made a huge difference to us had we seen that full footage.  “Peter Whittall told us that this video footage was of no real consequence and there was nothing to learn from it.  This in fact turned out to be quite the opposite.  I still don't know why we were shown an edited version of the video footage of the explosion at the portal.  13 January.  The communication to family members from the top police officer in the country was very poor.  I am referring to the meeting attended by the Commissioner of Police, Howard Broad, on 13 January 2011.  I found this meeting the most hurtful event in this whole sorry saga.  Commissioner Broad was at the meeting with Al Morrison and Gerry Brownlee.  Lies were told to us about sealing the mine and the police withdrawing from the recovery.  They then walked across the road to a media conference and broke the news to the rest of New Zealand.  I have never felt more let down or disillusioned at the hand of the authorities than at that time.  We unfortunately still do not trust the police and strongly hold the view that they are withholding vital information from us.  
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A. Over so many meetings with the families, they had encouraged us to put our trust in them, and many did.  It is therefore, unbelievable to me, that they treated the same people so badly.  At this meeting, it started with the suggestion that the mine would be sealed until family members provided information about improvements at the mine site and gas readings which then led to a back-tracking.  He then denied accusations that the police were sealing the mine and handing over to the receivers but this was said, at the time that texts were coming into the room from outside family members, who had received telephone calls from police officers confirming that this was actually the case.  Mines Rescue.  Throughout the earlier period and to this day, we have been continually astounded by the complete lack of information from Mines Rescue Service.  It was a great source of anger and frustration for us that nobody in charge seemed to have sufficient courage to enter the mine in the very early stages and pull out the survivors who we believed were there.”  We since acknowledge that, that possibly wasn’t the case and that there was no opportunity for that.

Q. Your comments here, Carol, which you’ve just read were a reflection on how you felt at that time in those difficult days.

A. It is.

Q. Over that initial period, is that right? 

A. That’s correct.

Q. And now with the benefit of time and education, better understanding and hearing evidence, you’ve reflected on that and understand that the so-called window of opportunity might not, in fact, exist?

A. That’s right.  We do accept that.

Q. Thank you.

A. “It was many months before Mines Rescue came to the meetings and we were still left in doubt about what they were actually doing.  We would’ve thought that Mines Rescue would’ve been in charge of the whole operation given all their background training and experience.  However, to us it seemed that we were in a vacuum where nothing was offered and nothing seemed to get done.  There may have been planning underway but it was not fully conveyed to us.  It was, therefore, very easy for us to hold them in a very poor light out of sheer frustration.” And I would like to acknowledge now, that I appreciate Trevor Watts’ reasons for not facing the families but I do still believe that he could've sent his 2IC in to communicate with the families.  It really would’ve helped us enormously to have had that background.  “We accept that hindsight has been used to look back on how things were.  Our impression is that Pike River may have had plenty of safety plans in place for dealing with things like a small injury, perhaps even a loss of life.  However, they overlooked the bigger picture and in their ultimate goal to run a large and profitable mine failed to consider, examine or properly put in place planning for a catastrophic disaster in the mine, such as occurred here.  It is our view that Pike River had no real idea how to deal with such an event.  There were no systems in place and no ability to cope with it.  Our son has lost his life as a consequence.  Support.  The Red Cross team had a very difficult job.  They worked very long hours and extended wonderful compassion and care to family members.  Our Air New Zealand support person, Robyn Sparkes, was amazing.  It was not until she was assigned to us that we were recognised as Stu’s next-of-kin.  She was the first person to acknowledge our pain and suffering.  We also had a couple of police liaison officers.  They were also a lifeline to us.  They were like family members.  We also recognise the good work and effort from John Robinson and Adrian Couchman of Pike River.

THE COMMISSION ADDRESSES WITNESS – THANK YOU

commission adjourns:
10.57 AM

 coMMISSION resumes:
11.15 am

MR RAYMOND CALLS

MARTIN JOHN PALMER (SWORN)

Q.  Mr Palmer, your full name is Marty John Palmer?

A. Yes, Martin John Palmer.

Q. Do you have a copy of your brief of evidence with you?   If you could please read from paragraph 2?

A. “My son, Brendon John Palmer, 27 years old, was a trainee miner for Pike River Coal.  I have been involved in underground mining over the past 18 years.  I've had some breaks in between.  At the time of the explosion, I was employed by PRC as a shift co-ordinator.  19th of November 2010.  On Friday the 19th of November 2010 I left work at 2.00 pm and was in Greymouth at the time of the first explosion.  However, I did not find out about the explosion until 6.15 pm.  My daughter had been driving around looking for me.  She found me and told me.  I telephoned the mine but I was told not to come up to the site as they needed “cool heads” up there at that time.  My personal view, as a coalminer, was that if the men had not come out of that tunnel within four to six hours, there would be no survivors.  Daniel Rockhouse and Russell Smith had walked out during this time.  I form that view because of the length of the drive and the amount of the oxygen that would be displaced because of the explosion and then the quick build-up of carbon monoxide.  That would have overcome the men quickly, as the mine was only at its early stages and still pretty small, except for the 2.2 k tunnel.   
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A. I attend the family meetings which were organised over the following days.  At those meetings I was horrified about the information being conveyed.  I felt the families were being led on by telling them what they wanted to hear.  They were telling us that some of the men could still be alive.  They said things like, “The men could be all sitting at the end of a stub and have air and water.”  I did not think that this was correct.  My view was that if there were any survivors they would have attempted to exit the mine.  We all held a hope that a miracle would happen.  I think the miracle was Daniel and Russell walking out the mine.  I found the meetings intimidating.  There was always a high police presence, we were all seated, there were at least several more police officers standing at the back of the families around the hall.  There were a lot of families present who knew nothing at all about mining.  Those of us who were involved in mining could not speak up and lay out what we thought was the truth and the facts of the matter as there were other families there who were still so hopeful because of like what they were being told by police and Pike River.  In short, they were given false hope.  I braced myself for the bad news which would eventually come.  However, on the afternoon of Wednesday the 24th of November Superintendent Knowles and Peter Whittall broke the terrible news of the second explosion.  It was a sight I never want to see again in my life.  People were yelling, screaming and crying.  In my view the way this information was conveyed to the families was cruel.”

Q. Marty, you have reflected on the use of that word, as I understand it, and want to just add something further to that?

A. Yes, I used the word, “Cruel,” but looking back I don’t think anybody delegated to deliver this news to the families would have intentionally set out to convey this news in this manner.  It was a very emotional and trying time for everyone in that hall that day.

Q. If you could just pick again from paragraph 9?

A. “January 2011.  In mid January 2011 the families were told by
Police Commissioner Broad that the mine would be sealed.  I was in Christchurch and had received a telephone call from the police telling us they would be sealing the mine.  I went off the deep end but cannot remember the name of the person I was talking to.  My observations.  My view from the beginning was that police should never have been involved in the underground rescue process.  This was a job for New Zealand Mines Rescue and the specialists in this field who have trained hard since the 1967 Strongman Mine explosion.  Help was also available from specialised Mines Rescue crews in Australia.  The police made the wrong decision in my view in not allowing the mine to be sealed on Saturday or very least the Sunday and starved of oxygen within 24 hours.  
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A. Superintendent Knowles would be questioned about this at meetings and his decision-making process.  His regular response was that he’d have to ask his expert panel.  In my view, the whole exercise over the first week was the worst rescue/recovery effort in mining history under police control.”

Q. And again, Marty, I think that, in fairness to the police, you’ve reflected on that observation and would like to say something with perhaps the benefit of hindsight?

A. Yes.  With reference to the worst rescue/recovery in mining history under police control, I’d like to add I’ve been listening to evidence this week that decision-making by the police was also hindered by other agencies and experts with continued delays of vital information sharing and non-environment and the use of local mining experts.  I do now believe that the police did do their best and some decisions were hard to come to.

Q. Thank you Marty, now if you could just pick up again from the second sentence, “My strong view”?

A. Yep.  “My strong view is that had the right people been allowed to do what they were trained for we would not have a mine with a major coal or rockfall at Spaghetti Junction, which was caused by letting the mine catch fire and burn after the second explosion.  This was in my personal view an appalling decision by police and Pike River.  Evidence has been lost.  Our loved ones’ remains may never be recovered in that area.  I regard the decision to effectively let the mine explode for the second time by failing to seal it, has made the recovery of our men that much more difficult.  A timeframe has now been imposed on us for the recovery which could take years.  If the right decisions had been made, I’m confident that many of the 29 men would’ve been recovered and laid to rest.  In summary my view, shared by my wife Sheryll, is that we were misled by the police and Pike River.  The video footage of the first blast at the portal should’ve been shown to the families right from the beginning. This would have enabled the families to get a better appreciation of what we were dealing with.  It would have assisted the families to come to the right decisions.  One of the meetings Police Commissioner Broad was at, I said in front of the meeting that the whole scenario had been played out like a TV show, and I made the reference to Shortland Street.  Commissioner Broad said that he was sorry I felt that way.  However, what was disturbing for me was that when I made this comment a police officer then came and sat right next to me during the rest of the meeting.  I found this extremely intimidating and unnecessary and was made to feel I couldn't speak my mind, which to me was unbelievable and totally inappropriate.  Support.  Our family also heartily thank the Air New Zealand support people, Red Cross and all other agencies that helped everybody out in this terrible time. 
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A. Their support was tremendous and I pray that nothing happens like this which has affected so many people’s lives.  The most important issue for our family is now recovery and finding out what happened on November 2010, 29 men went to work that Black Friday and should have returned home.  The big question is why they did not return home to their loved ones.”

Q. Thank you Mr Palmer for your evidence.

A. I’ve just a wee bit more ta.  

Q. That’s fine, go ahead.

A. “We now know that a sale of the mine is evidentially happening and as a family member we’d like to reiterate that our men aren't for sale and a recovery is still the most important issue remaining.  As John Key promised, everything will be done to bring our loved ones home.”

the Commission:  

Q. Mr Palmer can you just clarify a couple of things for us, you said, “18 years underground experience,” that’s all local is it?

A. Yes, I had Strongman 1 Mine, Terrace Mine in Reefton, Spring Creek and Pike River.  And I had breaks in-between when I owned a business.

Q. And how long were you at Pike before the 19th?

A. I was only employed, possibly, 18 months.  I left Solid Energy to work at Pike.

Q. Thank you for your evidence.

witness excused

MR RAYMOND CALLS

RICHARD JAMES VALLI (SWORN)

Q. Mr Valli your full name is Richard James Valli?

A. Yes, that’s correct. 

Q. You are the brother of Keith Thomas Valli?

A. Yes.

Q. And you live in Nightcaps in Southland?

A. That’s correct.

Q. And your brother Keith was 62 years old when he died in Pike River Mine, is that right?

A. He was.

Q. And Keith came from a proud mining family?

A. Yes he did.
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Q. Your father had over 30 years’ experience in mining?

A. He had.

Q. And your older brother, Max, was also a miner as I understand it?

A. That is true.

Q. And you all grew up living in a mining community?

A. We did.

Q. Your other older brother, Geoff, who I understand is with you here in Court today, is that right? 

A. Yes he is.

Q. He was also a miner for a year or so?

A. Yes he did.

Q. I think you escaped the mining fold, is that right? 

A. I had 18 years.

Q. You did –

A. Underground, yes I did.

Q. You had 18 years, sorry.  And whereabouts was that?

A. That was in Ohai and Wairaki No. 6 underground.

Q. If you could please read from your brief now from paragraph 4.

A. “After Keith left school, he started with State Coal at Ohai and worked in several underground mines until 1972 when he left to work in Australia.  He was involved in tunnelling projects in Melbourne.  After other work experience, he returned to Wairio in 1980 and resumed underground mining at Ohai, firstly at the Morely Mine and then the Beaumont Mine.  He finally worked at Wairaki No. 6 where he worked until it closed in 2003.  Following the closure of underground mining, he worked as a surface worker processing coal from the re-opened opencast mine until it closed in 2008.  After nearly 60 years of age, he went for a position at Pike River Coal Limited.  He was very pleased to get the position in the mine as he thought that at his age he wouldn't be wanted.  However, he was an experienced miner.  He had experience from shotblasting to hand-filling boxes to stone drive work and mechanised mining work.  Living in Wairio, Western Southland, it was a logistical exercise for him to work on the West Coast.  He only planned to stay mining for a further two years before retiring.  When in Greymouth, he stayed in a hotel and on his days off he drove the nine hours home for his five days off.  Although not directly relevant to this issue, ie covering Phase Two, I do note briefly at this stage in a conversation with me about Pike River, Keith said to me that the operation at Pike River compared with Solid Energy was a “circus”.  He said there was a lot of down time, with new machines continually breaking down.  He said workers were getting jobs having pretty much walked off the street.  They would get enough experience and would leave for Australia.  19th November.  I first learnt of the explosion at Pike from my son.  He rang to ask if I was watching the news on television.  I switched the news and digested what was happening.  My first instinct was to drive to Keith’s home to be with his partner Bev.  I knew that Keith had returned to Greymouth to report for work on the Wednesday before the explosion.  I was unsure what shift he was on.  When I arrived at Bev’s, she was already aware of the explosion having spoken to a neighbour.  She thought Keith was on the dayshift.  Many family and friends called while we were there.  When we set about trying to get information from Pike, we were trying to get confirmation of Keith’s whereabouts.  However, we were unable to get any information out of Pike.  We either got no answer from the numbers we called or when they did answer the staff wouldn’t confirm anything for us.  We made these attempts all night long on Friday 19th of November, but without exception, received no information or confirmation.  This was extremely frustrating and disappointing for us as a family.  My wife and I stayed with Bev that first night, with the objective of leaving for Greymouth first thing in the morning.  On our way out, we checked our phone messages at home.  There were many messages, some from media enquiring about Keith but also a message from Pike left at 5.00 am on Saturday morning.  This was to inform us that there was a meeting to be held at 1.00 pm at their office in Greymouth.”

Q. Just a very small point, Mr Valli, on the timing of that message.  I think you said that your wife took that message and it may have indeed been 7.00 am, you don't know?

A. I'm not certain about that.  

Q. Continue reading from paragraph 14.
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A. “Bev, Judy and I travelled by car to Greymouth, receiving intermittent reports as we travelled up the country.  By the time we arrived at about 4.00 pm the meeting room was packed with people and the meeting had virtually concluded.  Our priority was confirming whether Keith was alive or not.  We searched for an official to speak with.  I found Peter Whittall, I introduced myself and he said he knew Keith but could not confirm whether he was down the mine.  Again, this was very frustrating.  I was surprised to learn that as late as Saturday afternoon the Mines Rescue Service had not been down the mine.  I was of the opinion, rightly or wrongly, that there was a window of opportunity immediately after an explosion.  We left the meeting and went to the hotel where Keith had lived when on shift.  The owner of the hotel was able to provide more information that anyone else had at this point.  He confirmed that Keith was on dayshift and that he had left for work that morning.  This was the first confirmation he was down the mine.  At this early stage there were many mixed messages coming through.  We were told that five or more men had actually walked out of the mine.  We were also told that there may have been 30 men down the mine, pieces of information were incorrect.  I became aware when I arrived in Greymouth that when Keith applied for the job at Pike River he named me as his next of kin in the event of an incident.  I therefore had some contact with police liaison people and also with Air New Zealand support.  I found these people to be excellent value and most helpful to our family.  At the early meetings with the police and Pike the council building was the venue.  We felt that information was being clearly relayed to us.  A new venue became a necessity and we were moved to a sports complex.  That, however, was a disaster as it was extremely difficult to hear speakers due to the poor acoustics and there appeared to be nothing that could be done about it.  Superintendent Knowles spoke at these meetings.  He was leading the recovery process.  He was asked at one of the meetings why the police were in charge and not Mines Rescue.  He said that the police were in charge of all search and rescue operations and that was the way it was, like it or not.  The superintendent had this phrase that he used many many times.  He said repeatedly that the police had the best of the best.  However, my opinion was that we were going nowhere fast.  Communication for Pike River was through Peter Whittall.  In my opinion he talked the talk and never missed a beat.  He seemed to have the majority of the meeting in the palm of his hand.  My view then was that there was a long way to go in this matter and I took the view -”

Q. Just pause, if you just go a wee bit slower please Richard, just start that sentence again and read it slowly.  “My view…”

A. “My view then was that there was a long way to go in this matter and I took the view that I would reserve my decision on Peter Whittall for further down the road when more information was to hand.  For some reason I always held the view that the police and Pike River were holding back information from us, which I now understand has proved to be the case.  When I viewed the video footage of the first explosion I came to the conclusion that it may well have been possible for someone to have survived the initial blast.  I reached this conclusion on the fact that I had worked in an underground coal mine for some 18 years and that the men were in many different parts of the mine.  Wednesday 24th.  Prior to the afternoon meeting family members were urged to attend a very important meeting.  As families had received nothing but bad news up until this point, my impression was that everyone was relatively optimistic.  The way the information was relayed to the second explosion was conveyed to us, left a lot to be desired.  The meeting descended into chaos once the news of the second explosion was relayed.  I stayed on in Greymouth and attended every meeting for two weeks hopeful of knowing everything that was happening.  My family members returned home and returned later for the memorial service at the racecourse.  Although not directly relevant to this search and rescue and recovery operation I mentioned briefly the memorial service that was held.  I greatly appreciated this being held.  However, I was not impressed with what appeared to me to be a great fanfare for all the so-called dignitaries.  It appeared to be all about the politicians and the entourage and my impression was that the 29 men and their families came a distant second.  This was hurtful to me and my family.  
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A. We held a memorial service on the 20th of February for Keith in the Nightcaps Town Hall.  I was contacted by the then mine manager Doug White, to see if it was okay for him to attend.  We agreed.  However, he asked to have a meeting with the family before the service and we agreed to that also.  At that meeting he spoke about how Pike River Coal ran its operation and the standards they set for safe mining.  He said that the standards were exceeded by Pike.  In my view, this creates more questions than answers.  In my view, throughout this whole process there appears to be a ‘them and us’ approach.”

Q. Thank you Richard.  Is there anything else you would like to add?

A. No, I think it’s all been said and we just wait for the boys to come home.  That’s my focus.

the COMMISSION ADDRESSES WITNESS – THANK YOU  

witness excused

MR DAVIDSON CALLS

BERNARD HANMER MONK (SWORN)

Q. Bernie and Kath, I’d like to acknowledge you’ve got Alan and Olivia behind you here, and I’ll just read from your first paragraph Bernie.  “Your full name is Bernard Hanmer Monk and you are the father of Michael Nolan Hanmer Monk who was 23 years old when he died in the Pike River Mine.  He was a contractor for Pizzato Contracting Limited.  Michael had been working for Pizzato at Pike River for about five months having commenced in June 2010.  He was also occasionally working at the Spring Creek Mine.”  Bernie, would you like to take it up there please in paragraph 2?

A. Michael had no previous underground mining experience.  After completing five years at St Bede’s College in Christchurch, Michael was selected to attend Rockwell College in Ireland as a house tutor for 12 months in 2005.  On returning home in 2006, Michael briefly worked at IPL plywood factory, at Plumbing World before starting his building apprenticeship for a Nelson company based in Greymouth.  He completed this in January 2010.  An opportunity to work at Pike River was offered to Michael by Graeme Pizzato.  To broaden his experience in the building industry, Michael started working underground in Pike River in June 2010.  I am giving this evidence in relation to Phase Two matters concerning communication, communications with the families during the search, rescue and recovery operations and also on matters relating to the measures taken to, in an endeavour to regain full or partial access to the underground reaches of the mine.  I am also giving evidence on behalf of my wife, Michael’s mother, Kathleen Anne Monk and our son, Alan Bernard Monk.  Michael’s sister, Olivia, will put forward her own brief of evidence.  Friday the 19th of November 2010.  I was working at the Paroa Hotel, which I own with my brother and has been in the family for many years.  My son, Alan, received a call from my daughter Olivia, who had received the news at about 5.20 pm, from a friend who works at TV Three.  I immediately called Kath who was at work at a local medical centre and told her there’d been an explosion at Pike River.  I told her that it was not good, which was my then impression.  I told Kath that I thought Michael was in the mine.  Kath went into shock at the medical centre and was supported by her work colleagues.
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A. Olivia attempted to contact Gemma Schuddeboom, Michaels’ girlfriend.  In due course the immediate family assembled at the Paroa Hotel and shortly thereafter the wider family members stated to arrive as well.  Initially, we thought Michael might have got out of the mine and would have still been up there helping.  We thought that he would be out because usually on Friday he was home by 4.00 pm.  We thought that the explosion was sometime after that and, therefore, he would have left the mine by the time of the explosion.  We weren’t sure of the precise time of the explosion.  Ironically, we were hosting a function for Victim Support at the hotel and I pretty much continued working.  Michael’s boss, Graeme Pizzato, came to the hotel and told me that things were not looking good.  He told me that he thought Michael was still in the mine.  At about 7.00 pm, my son Alan and Gemma’s father, Martin, went up to the mine but only got as far as the main gates and were turned back.  We decided to all congregate at home along with Gemma’s family.  Alan and Olivia tried to get further information.  They called surface control at Pike River.  They called the head office at Pike River in Wellington, they called the police.  No information was made available.  We left our family details with the police.  Later that evening a good friend of mine, Dave Homson, visited me at home.  Dave works at Spring Creek and is a very experienced miner from the UK with a long mining family history.  At one stage, Dave took me aside he said that in his heart, as a miner, he hoped the men would be able to get out.  But talking to me straight, as a friend, he said, ‘Bernie, Michael will never get out alive.’  I told my wife what Dave had said but she did not want to hear of it or believe it.  I did not tell my other children at this stage.  Kath held onto the view that Michael was a strong and fit young man and that if anyone was able to get out, then he would.  We thought that if there was any prospect of Michael staying down the mine to help others, then that’s what he would’ve done.  We are not a mining family, so a lot of the details of about how the mine might be, was at that stage, lost on us.  We just wanted to hold onto help.  We had heard that two men had walked out at about 7.40 pm.  My daughter, Olivia, received a text saying that another three had walked out.  This proved to be incorrect.  Everybody was at home watching TV One at 10.30 pm when Mr Whittall said he had contacted everyone’s family.  This was incorrect.  We urgently phoned Pike head office at this stage.  They phoned back with the first actual confirmation at around 4.00 am on the 20th.  At about 1.00 am I went to the Red Cross in town to try and get more information.  None was available.  At 4.00 am Alan was back at the Paroa Hotel, received a phone call saying there was a meeting at the Red Cross in the morning.”

Q. Bernie, before you go on, before you go to the events of Saturday the 20th, Dave Homson is an example of someone who has provided you with mining information throughout this whole period, in fact, not just from the first day, but right through to this day and you, as the spokesperson for the families, have had information about many of the things that were happening at the mine and reportedly happening there from that very moment, is that so?
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A. Well that’s correct.  He, you know, he’s been a rock for me and my family, well especially myself because I mean I’ve struggled over this time and you know I’ll be straight up and down, he told me the next day, he said, “Bernie they should seal this mine up, there’s no way your boys are going to come home now.”  

Q. Thank you Bernie, would you go on to paragraph 21 please.

A. “Saturday the 20th of November 2010.  All our families went to the early meeting at the Red Cross rooms.  There were not that many families members present.  Superintendent Knowles spoke to the families.  Peter Whittall also spoke to the families.  The Mayor Tony Kokshoorn was also present.  From my recollection there was not terribly much information available at that stage.  All we knew was that there had been an explosion, two men had walked out and the gas atmosphere was unknown.  We were instructed not to talk to the media.  Generally we felt numb.  It was difficult to take anything in, simply being there was surreal.  At the Saturday afternoon meeting John Key’s attended together with Kate Wilkinson, Superintendent Knowles and Peter Whittall.  I cannot remember much about that meeting.  There was little in the way of new information.  It was hoped that the men would be at a fresh air base, although I believe now this was not a proper fresh air base as at all like the one at Spring Creek.  Gas samples were being taken and we were told they had to have three samples below a certain level.  We held onto hope.  Sunday the 21st of November 2010.  The next day there was a further meeting at the Grey District Council building.  Superintendent Knowles and Peter Whittall addressed the meeting.  Family members were beginning to ask more and more questions.  Generally Peter Whittall offered a lot of reassurance to the families that the men would come home.  He gave the families hope.”

Q. Just pausing there Bernie.  How did you respond to that sort of message, given what Dave Homson had told you?

A. Well I’d already locked in my mind that Michael wasn’t going to come home.  I just, you know you always hold on to that hope, you know, that miracles happen but, you know, if that happened I’d be one of the most happiest men in the world but I’d already come to the, in my heart I knew Michael wasn’t going to come home.

Q. Well just carry on with paragraph 26 please?

A. “Questions were being asked about whether there were fresh air bases in the mine.  We were told that water was available to the men.  We were told that there was a compressed airline which they would have been able to access and get fresh air.  People were asking about whether they would have any food.  Peter Whittall said there would not have been food but offered the reassurance about the availability of water and fresh air.  A lot of discussion was about rescuing the men.  This was not a real possibility for me because the words of my mining friend Dave Homson were ringing in my ears.  Kath hung off every word of Peter Whittall.  She refused to listen to the news or talk to other people.  She went from home to the meetings and home again and took everything Peter Whittall said in good faith.  He gave her hope, but as I discussed later on in my evidence that this was, in my view, false hope from early on.  Plans of the mine had emerged by this stage and we got an idea from Graeme Pizzato where Michael might have been working in the mine.  
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A. It seemed Michael may have been on his way out at the end of shift.  During the course of Sunday, many family members took the opportunity to go in buses to Pike River Mine.  I did not attend, but Kath and Olivia did.  Kath felt the experience of visiting the mine was worthwhile.  She was struck by how peaceful it was.  There was a coal slurry and water pipes running adjacent to the road which go up into the mine and to the coal processing plant.  Kath banged on the pipe with a stone as a way of sending her family’s love to Michael, communicating to him that he was to keep his strength up and that we were there waiting for him.  She wanted to use the pipeline as a way of sending her strength and her love into the mine towards her son.  Kath also had the overriding desire to scream out his name because everything was so quiet.  She wanted him to hear that she was there for him.  Monday the 22nd and 23rd of November 2010.  We all went to the meeting in the morning and afternoons both the Monday and Tuesday.  A lot of wider family had gathered by now who offered us support.  There was sometimes up to 30 to 40 members of our family attending these meetings.  They followed much of the same pattern.  There was never really any positive news.  We continued even at this late stage to receive messages of hope from Peter Whittall.  At one of the meetings I remember Daniel Rockhouse abruptly getting up and leaving the hall, tossing his chair aside and yelling at either Peter Whittall or Superintendent Knowles something along the lines about why they weren’t going into the mine.  Feelings of helplessness and desperation worsened by the hour.  How could we help Michael?  Was he lying injured, wondering when he was going to be rescued?  We were desperate to have Michael safely back with us and Gemma.  As part of my evidence, I wish to touch briefly on the way information was being communicated to us by Superintendent Knowles.    My wife and I found his communication style extremely frustrating.  He would often talk in the first person, always saying, ‘I will do this’ or ‘I have done that,’ et cetera.  He also could not properly respond to questions.  Questions would be asked by family members and he would respond often abruptly, saying that he was not a mining expert, but then also saying that he had access to the ‘best of the best’.  This was a phrase that he repeatedly used and it became extremely irritating.  At one stage he seemed angered by questions and said if the families could do a better job we should do so.  By Monday and Tuesday, I had formed the view in my own mind that Michael was lost.  I did not have much faith in Superintendent Knowles and I was finding it difficult to believe much of what he was saying.”

Q. Bernie, would you pause there please.  You've got a supplementary brief we're going to come to at the end of your evidence, but this is the right time I think to tell the Commission of your response to the evidence you've heard from Superintendent Knowles, in light of the comments you’ve made in the written brief, and I think you've actually spoken with him after the evidence was given.  Wold you just tell the Commission please how you respond now to what you've heard?

A. Well, I did approach him and, you know, shook his hand and I did accept the apology that he made that he felt gutted by the way that he made us feel at the time.  I have spoken to the police since.  I don’t really hold them, you know, responsible for any of these.  I know everyone was under extreme stress.  They were doing their best and they had the families at heart, it’s just that we are going to go from this and learn more from it.
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Q. I think you’ve made a public statement much to that effect, haven’t you, after Superintendent Knowles gave his evidence?

A. I have.

Q. Thank you for that.  Let’s go to paragraph 35. 

A. “By the Monday and Tuesday, I had formed the view in my own mind that Michael was lost.”

Q. We’ve done that, just go to the next paragraph.

A. Sorry.  “We were still being given hope and I did not think that that was right.  We were still being told that it was a rescue operation and I was really only going to the meetings at this stage to support other members of my family.  As for Peter Whittall, he spoke well.  He was convincing.  We found his explanations plausible.  We wanted to hang off every word he said.  He was certainly an effective communicator and he appeared to be empathetic towards the families.  Wednesday the 24th of November 2010.  This was a meeting in the morning that I cannot remember too much about.  It is the afternoon meeting which I will briefly comment on.  Family members had received a text at 2.55 pm.  ‘Operation Pike.  There will be a significant update at the 4.30 pm family meeting.  It is recommended that all the family members, families attend’.  As I walked into the meeting, I noticed an extra police presence.  As we went in, the police liaison officer assigned to us, Constable Terri Middleton, said to Kath in a whisper that she thought it might be good news.  The meeting was attended by Superintendent Knowles, Gerry Brownlee and Peter Whittall.  Peter Whittall began by saying that there had been an improvement in gas readings in the mine and that the New Zealand Mines Rescue Service men were all kitted up and about to go in.  This announcement was immediately greeted by many in the hall, including Kath and my children, with loud applause and cheering.  However, Peter Whittall and Gerry Brownlee were waving their hands up and down, in an up and down motion, trying to tell us to be quiet.  Peter Whittall then said there had been a second massive explosion in the mine and that no one would have survived.  There was then a terrible scene in the hall.  People started screaming and yelling.  Some dropped to the floor.  Some abused the police and Peter Whittall.  I was gutted as it was an absolute confirmation that the men had died, but it was inconceivable that the second explosion had not been prevented.  Many family members left the hall.  The Monk family remained.  We stood there and prayed.  When we eventually left the meeting we were met by the media.  I was supporting my wife who was inconsolable.  We eventually got to our vehicles and made our way home.  It was after that meeting that I rung Colin Smith of Hannan & Seddon in Greymouth and my brother-in-law.  The idea of forming a family group was beginning to take shape in my mind.  We continued as a family to go to all the meetings which were arranged.  The third and then the fourth explosion happened.  The discussion was about recovery of the men.  Our thoughts turned to how Michael might physically be in the mine and where.  The meetings all became a bit of a blur and although we’d gone to all of them, progress appeared to be very slow.  The family group did form and I became group spokesperson, a role which I hold on to this day.”

Q. Bernie before you go on, have some water and just pause, there’s two matters I want to pick up on.  The last piece of evidence about your being the spokesperson for the families, I think it’s right, isn’t it, that there would not be a day since you were appointed the spokesperson that you’ve not had contact, indeed multiple contact with people about this process?  That’s a yes?

A. Yeah it is.

1202

Q. And one of the roles you’ve fulfilled has been the, if you like, the access point for all the families spread out all over the world and the Commission, I think, would be helped by understanding the extent of that communication which you’ve had to deal with if I introduce the point by saying that as we live in your hotel, when we’re here during the week you are on the phone with the media and overseas people every day from first thing in the morning.  Could you give the Commission an idea of the scale of that responsibility that you’ve actually had to fulfil?

A. Well I basically might get to work between six and half past six in the morning, you know, well, say today, I would’ve, for example I would take about four to five media interviews, whether it’s via television or radio and then constantly the families will ring me.  I've made myself available full-time and I’ve always told them that I'm full-time, they can ring me any day or night, seven days a week.  And I made that point known to them all and I've also made that fact known to the media, that it’s important that our voice gets heard, because as I'll go on later, I'll explain the reasons why I feel that way.

Q. The second point, Bernie, is you’ve referred on the evidence you’ve just read to the fact you found it inconceivable that the second explosion had occurred, or been allowed to occur, with all the consequences as to recovery.  Up to this point, on the 24th, do you recall discussions with the family members in the meetings about whether sealing of the mine was being considered?

A. You know, some of the families, you know, they held back and then other families were for it, and I think that’s with a lot of the families that probably didn't know enough about mining.  I think though with getting guidance from the people that did have the mining experience, so, you know, I think they did listen, but you, you know, everyone sort of held onto that hope and, but, you know, I agree with what Marty said before, you know, that, you know, false hope as it was, but everyone just wanted that miracle to happen.

Q. Let’s go to the section marked, “Support,” at paragraph 45.

A. “I personally kept a bit of a distance from all the support that was on offer.  However, I can briefly comment because the support was there and was beneficial to my family.  The support offered, taken up and provided by Air New Zealand was outstanding.  Many family members say great value in the liaison they had with Air New Zealand staff.  The Air New Zealand support person for us was a constant prop.  Our police support liaison officer, Constable Terri Middleton, was simply excellent.  She had so much empathy towards the family and was a wonderful communicator.  We received fantastic support from the Red Cross.  They provided food, cups of tea, their facilities and as much information as they were able to give.  There was a huge support from the local churches, the Greymouth community and the businesses, the local polytech, Victim Support and as time went on, the wider New Zealand community.  I also found great support and leadership from Greymouth Mayor Tony Kokshoorn.  In those early days before the family group was organised, he was the voice for the families.  I know that my wife also found some Pike River people to be supportive in those early days.  At that stage, they provided information she needed.  There was another occasion, the 27th of November, when the families went back to the site and a marquee was set up and food and cups of tea available and further information provided.  
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A. From my perspective I felt it was all a waste of time.  Although I recognise and appreciate what Pike was trying to do I was there mainly to support my family.  The Focus Trust, Teresa and Katherine, took over much of the very demanding emotional and physical needs of the families.  I was very grateful they were there for us then and now.”  I would like to add something here that they might be a bit annoyed about but I’d like to really thank our legal team.

Q. You needn’t do that.

A. I am doing it.  You know Nicholas Davidson QC, Richard Raymond, Jessica Mills and Colin Smith, if it wasn’t for them I don’t think the families would’ve got through a lot of this.  They’ve been a constant support and we regard them as part of our family.

Q. Now just record our thanks for that, unnecessary and unscripted, and yours is the burden, not ours.  Thank you.  

A. “My wife Kath and I feel that over this time we were wonderfully supported by our immediate and extended families, friends, our loyal staff at the hotel, Blacktown rugby football members, St Bede’s College and the wider community of the West Coast and New Zealand.  We also feel the love, concern and practical help provided by all those mentioned carried us through these trying and most difficult times and continued to do so to this day.  We are being very moved by the effect this tragedy has had on so many people and we will forever hold in our hearts the love and the respect shown both to us and to our beautiful sunshine boy Michael.  Information given to us throughout.  In my view, and my expectation was that we should have been told frankly everything which was relevant to the situation the men were in and the underground conditions.  We were told that we were being given all the information.  We could only really deal with the facts and any expert opinion which drew on the facts.  The families wanted the police, Mines Rescue and Pike River to be open and transparent with us.  If we had the truth the families would have been able to prepare for what lay ahead of us.  The families could make their own judgment calls based on facts.  We were given hope that the men would be rescued virtually right up to the time of the second explosion on Wednesday the 24th of November.  This was a full five days after the first explosion.  I think it was wrong to be given such hope.  It made it so much harder for us to deal with, although personally I had been given a good reality check by Dave Homson on the first night.  However, it was painful to watch the rest of my family go through phases of what I thought was false hope.  I will set out some examples to illustrate my point.  Portal footage.  The authorities clearly had from the outset full video footage of the explosion at the portal.  We were shown the video footage at one of the meetings on the Monday, the 22nd of November.  We were being told that the explosion was 52 seconds and we were only shown video footage of 32 seconds.  My wife timed it.  The short version gave the impression that it was not as bad as it really was.  When questioned as to why we hadn’t seen it earlier by one of the family members Peter Whittall said that he thought it was irrelevant.  And he knew then that there had been an explosion and the video wasn’t going to tell him anything more.  It was highly relevant to the families.  Had the full effect of the explosion been properly and professionally explained to us, and had we seen the footage, we would have been better informed and therefore prepared.  Gas readings.  Although there was some information on gas readings, how the gas would affect the men was not explained.  For example, I now know document -”
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Q. You don’t need to read the document number, Bernie.

A. Right.  “That at 2200 hours on the Friday, the 19th of November, the atmospheric readings taken in the mine, although I’m not sure where, were .4 ppm methane and 700 ppm carbon monoxide.  A little later that evening the records show that police were advised, National Police Commander Superintendent Steve Christian, that CO at 600 ppm for 30 minutes would be fatal.  That information was not conveyed to the families and it would have been a measure of reality for us.  I also note that at 0710 hours on Saturday the 20th of November 2010, that the New Zealand Fire Service had concerns about the company not fully appreciating the gas levels and that planning was needed to deal with a mass fatality.  It was specifically noted that that was not to be made public.  At the meeting on Saturday the 20th of November we were not advised by anybody that fatalities were likely.  However, it transpires that early on that day, at 08.45, Mines Rescue were taking a realistic view of the situation and consider that the deaths were likely.  NZFS also appreciated this.  The likelihood of fatalities were not passed to the families.  Mines Rescue.  On the Saturday in terms of how the re-entry might take place, we were not told what Mines Rescue would be doing.  We now know by reference of the same document, that the police knew by 2.00 pm on the Saturday that once the gas sampling had been completed, Mines Rescue would determine with Department of Labour and the police whether they could go in.  However, if they did, it would have been initial reckie only.  Fire in the mine, impact on re-entry.  We were not told that there was a significant fire in the mine.  At one of the meetings we were told that there was heating somewhere in the mine.  If the police and Pike River had been straight up with us, we would’ve been told about the fire and been able to prepare for the worst.  I want to make the point that we live in a small mining community.  We speak to the people who go underground.  We can address the facts.  By about 13.21 on the Saturday, the police, Pike River, Mines Rescue and the New Zealand Fire Service were aware there was a fire burning.  Advice received by New Zealand Fire Service at 16.45 from local NZFS staff of a significant fire underground.  We were not told this.  By 17.19 hours on the second day, the NZFS were noting that all indicators are positive.  There was a fire.  Options being discussed at that stage were to seal the mine and fill it with nitrogen, as being the only way they could deal with this kind of fire.  None of this thinking was passed on to the families.  It was noted even at this time that Mines Rescue would need to make some calls on how to progress the situation.
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A. It was recorded by NZFS that there was ‘time for some hard decisions’.  What irks me is that according to the notes, someone identified as ‘PM’ was aware of the situation.  I took this to be a reference to the Prime Minister, but that may be incorrect as I note there was a fire service member called Paul McGill.  I understand that the fire service said on the Saturday that they needed to start advising the families as to what was happening.  Unfortunately that did not happen.  As at 0700 hours on Sunday the 21st of November 2010 the combustion upgrade was flagging as being 34.28.  This is a reference to the Graham combustion scale.  I understand 30.28 is a very significant fire.  As at 1530 on the Sunday, the carbon dioxide readings were 9.6%.  The NZFS documentation indicated a ‘probable internal temperature of 4500 degrees’.  It was also noted that there was potential for a secondary explosion and that the gas readings from some of the sample sites indicated methane was going down and oxygen going up.  None of this was conveyed to the families so we could understand what it meant.  It was not until much later that we were told about the scale of the fire.  Further notes show the reality of the situation on that Sunday afternoon.  We were also, through those early days, led to believe by Superintendent Knowles and Peter Whittall that there was potential for a rescue.  It was a matter of the gas readings ‘coming right’ and then the Mines Rescue men ‘going in’.  

Q. Bernie, would you like me to read two or three paragraphs for you, do that and then you can confirm it?

A. Yeah.
Q. “73. Options for reducing the oxygen in the mine as a means of managing the fire were also under discussion early in the week of Monday 22 November.  However, this option was apparently ruled out as ‘not viable’.  None of this was discussed with the families.  It was not until the Monday that Superintendent Knowles said we needed to prepare for the fact that there ‘may be loss of life’.  That was the first time there had been any mention about loss.  However, the information now available to the families show that loss of life was very much a likelihood much earlier on in the peace.  January 2011.  The briefings in January took place on Wednesday of each week at 5.15 pm.  Each day we looked for news from the mine, and being Greymouth and the linked community which it is, information came to us from many sources including those working at the mine, Mines Rescue personnel, and other family members.  It was clear that stabilisation of the mine was a major issue and I for one had been told repeatedly of the need to seal the mine to avoid the risk of further explosions.  At the same time the use of the GAG machine from Queensland and its repeated malfunctions was a wearying story.”  The meeting on 13 January 2011, paragraph 77?
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A.  “Commission Howard Broad came to this meeting with the minister, Mr Brownlee.  Others at the meeting included Alan Morrison, CEO for the Department of Conservation, David Reece, an Australian mine management consultant and Superintendent Gary Knowles.  I notice the media presence.  I had calls from the media before then in with advanced learning of what was to come.  It was a bombshell for the families to be told by the commissioner that the police were soon giving up their role in recovery and handing the matter to the receivers.  The commissioner’s statement at the time made it plain that the sealing of the mine was a high probability and that the possibility of a re-entry for recovery, therefore, would become uncertain in the hands of the receivers.  It seemed to me that this was a sudden about-face and that the police were effectively abandoning us to a commercial interest who would have no equivalent interest in recovery.  We thought the police should be protective of our position.  It took some time for us to realise that what we were being told was that the receivers effectively would carry out the same atmospheric stabilisation function as the police but with a different interest in recovery.  I refer to this further.  The rationale for the commissioner’s statement to the family was undermined immediately when one of the family members interrupted the commissioner and asked him if he was aware that there was distinct signs of stabilisation in the mine that very day.  That seemed to mystify the commissioner and I could not understand why, what was an up‑to‑date information on a crucial issue, had not been passed to him.”

Q. I'll just pause you there.  You’ve heard evidence from Superintendent Knowles in this Commission that he, personally, disagreed strongly about the way that decision was announced to you.  Did you hear that evidence?  You weren't aware of that before were you, you weren't aware that there was contest within the police ranks about that announcement?

A. No, no.  

Q. Paragraph 81.

A. “Our solicitor and counsel then became involved and a great deal of urgent communication took place with the Crown Law office and in the media regarding this development.  The families would not accept that the sealing of the mine was inevitable and believed the decision was flawed and not based on up-to-date information.  As part of the police response to the outcry from the families, a file was sent on a confidential basis to our counsel to consider the information on which the police commissioner’s decision had been taken.  By arrangement this information was not passed to the families at that time but we were advised that there was professional opinion contained in that material regarding the risk of further explosion.  The information that there were some positive stabilisation signs was correct as we learned later.  The notion that the GAG machine had to return to Queensland should not have been seen as the stimulus for the police to give up recovery as it was not needed at the time of the announcement by the commissioner.  For most of the families, this became a time of great uncertainty.  We had not, at this stage, received information regarding the underground conditions and all of us had our thoughts about what may have occurred to the men underground after four explosions.  There was some quarters, including families, a belief that the merits of a recovery mission was debateable while others, including my own family felt quite the opposite.  While we feared the worst in the terms of the possibility of recovery, we still wanted that step taken.  
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A. It is only the determination to continue with the recovery process that we have been able to hold onto hope and that we will bring Michael home to us.  This is what he would’ve wanted.  The realisation that the matter had reached such a pass and the families had been so shocked by the announcement of the intended handover led to a no surprise policy announced by the police and communicated at the family meetings held on Wednesday evening at the Trinity Hall.  We believe that this meant what it said and every piece of information relevant to recovery phase would be given to us.  We were conscious that the information was being derived from underground as videos and CAL scans began to generate images, of which we became aware.  In the period leading up to the Coronial Inquest, information was conveyed to us by the company, the receivers and the police.  Video and CAL scan images taken from the mine were shown to us at various times.  A demonstration of CAL scans were made following the inquest.  We were being told by Harry Bell that knowledge of the underground conditions and the possibility of recovery turned substantially on what would be shown from borehole 45 or from borehole 9 adjacent, which it was contemplated might be grouted and re-bored.  The period leading up to the inquest.  The inquest was for all the families a great moment.  We consider the Coroner and his staff handling the matter with sensitivity.  We knew the closely detailed description of the explosive effect and the likely consequences of the men underground would be difficult to take.  For that reason our counsel were provided with copies of medical and expert reports and we were able to convey the essence of that to most of the families who were able to attend the inquest in advance.  The essence of the advice contained in those reports was that the men would not likely have survived the first blast, or if so for not long afterwards.  And had they accessed the self-rescuers those self-rescuers would not have been any use to them.  This was the police position as well and when the families understanding of this evidence was conveyed to the Coroner’s Court it was reflected in the finding that was then made by the Coroner.  There was in the material presented by the police to the Coroner a one-liner which held no moment for us, nor was discussed because it was not raised by the police or any expert reports as of consequence, which read, ‘There is evidence of a self-rescuer box open at distance Slimline shaft.’  After the inquest Steve Ellis and John Taylor took us through a CAL scan to show us what was visible within the mine.  This gave many of the families an understanding of how the CAL scan works and what could be seen from it.  We now know that much lies in the hands of a skilled operator with knowledge of what lies underground.  The tenor of the evidence at the inquest was plain, that the explosive forces and aftermath from the four explosions would have been devastating and the general impression held by the families and many of the families with whom I spoke was that the prospect of recovery were very poor.  In this regard we brought into account the forces, the extreme heat and the multiple explosions.
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A. Further surprises.  We know videos and CAL scans were intended to be taken from a number of boreholes.  The next development of consequence for us was the showing to the families of a video for a borehole PRDH 44, which seemed to show far less damage than we had expected.  This will be shown to the Commission.  Although no bodies were visible, it seemed clear that the explosive forces had not destroyed this part of the mine.  Stone dust bags were not burnt.  A wooden pallet could be seen.  This gave rise to a sense that the conditions underground may not have been so severe as we had believed from the evidence presented to the Coroner, yet there was still no sign of anybody.  Updates on re-entry.  In the meantime, the receiver and the company reported at regular meetings and told us of stabilisation steps they were taking.  The self-rescuer box image.  During a confidential briefing with a person who was prepared to assist our counsel, we were advised that a self-rescuer box as it was described to us had been CAL scanned underground at the Slimline shaft and which indicated a self-rescuer box had been opened, and depending on how the scan was read, the possibility of self-rescuers rescue is taken from it.  Our counsel broached this with me as spokesperson for the families and a course was taken which saw the CAL scan in question, shown to counsel and to me, at the Hornby Police Station.  The image of the open self-rescuer box as we understand it, was obvious and nothing was said at the meeting with the police to indicate that they were aware of it, or had seen it before or even knew what it meant.  Not long after the image was clearly shown to us, we were told by the police that that was probably not a self-rescuer box, but a box which contained canisters of foam for fire fighting.  There are different views, so we were left uncertain what this meant but to us it generated a very real concern that if the image had been seen by those in-charge of the rescue and recovery operation and others on the night of the 24th of November 2010, just after the second explosion, and was an image then taken immediately before the second explosion, then we could not understand why it had not been discussed with us.  We only stumbled on it through a third party.  The implications were, of course, potentially unpalatable to those who had accepted the evidence and findings at the inquest, and the notion that some men may have accessed self-rescuers did not rest easy.  Nor do we know what that would have meant.  Could men have used a self-rescuer to get to the fresh air base, such as it was?  What then?  May a man use several self-rescuers.  We still do not know the truth of this, and we are aware from the Royal Commission Counsel that this matter has been investigated.” 

Q. You don’t need to read the rest of the paragraph, Mr Monk, Bernie, just would you acknowledge into the record that the Commission counsel had provided an analysis of the evidence which concerned you regarding the discovery of this image and that’s been available to you to reflect on and which has been brought out during this hearing so far.

A. I do, yes.

Q. We’ll go to the long road to re-entry and recovery.  It’s 102.
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A.  “The news from the receivers and the company was consistently one of either progress or regress with gas stabilisation, and we were always uncertain which way this was heading.  While these reports were made to us we were also receiving verbal information from the company about ‘a plan’ and described to us in particular by Doug White, of staged re-entry.  We had the impression, or certainly I did, that there was an active and formulated plan in the hands of the receivers to re-enter and recover.  We knew there was significant risk to be assessed, and we realised no entry could take place unless it was safe.  But we were not aware (as we later became aware) that there was no developed plan which would have to have involved Mines Rescue Service with very detailed preparation for any re-entry.  “A further surprise.  First our lead counsel was told, and then the families were told, that Assistant Commissioner Grant Nicholls had decided to review a video and scans taken, I think, on the 22nd of February 2011.  As a result of and after consultation with Martin Sage, forensic pathologist, a body had been likely identified.  This was presented to the family group meeting on the 11th of May 2011.  This was an electrifying event because suddenly the purpose of recovery for those who sought it became only too clear.  There was probably someone to recover and, if so, there must be the prospect of others.  Later there was a further indication from the police that there may have been other bodily remains identified and at the meetings in Greymouth and Christchurch on the 23rd and 24th of July 2011 a clear picture of another body was seen.”

Q. Just pause there Bernie.  This is material that’s appeared in the evidence of Mr Moncrieff and has been presented to the Commission already as potentially a body part.  That’s what you're referring to there?

A. Yes I am.  “The revisiting of images which the families had not seen or been told about, was a strong stimulus for a safe re-entry and recovery if possible.  A sense of unease.  We redoubled our efforts to gain re-entry for recovery, and have worked through a process with our lawyers, which include a widely publicised agreement with the police, the Department of Labour, EPMU, the receivers and Mines Rescue Service, to formulate a plan for re-entry and recovery, and that process continues.  This agreement was made on the 23rd of May 2011.  We have been acutely aware of the proposed sale by the receivers, and the risk of the sale cutting off the prospect of recovery which is contemplated.  We are told by the Prime Minister that there is no issue of money involved in a credible and safe re-entry and recovery.  We are now depending on the combined efforts of the unions, national, Australian and international, the Government’s review of the terms on which an assignment of mining interests might be made conditional on recovery, and the receivers’ stipulation with a purchaser in contracting for such.  
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A. We realise that a straight forward and binding contract for recovery by a purchaser is difficult because the process of a safe re-entry and recovery was not determined but think there should be a binding obligation to do that which is safe and credible.  Our need.  It just cannot be the case that we leave men underground and mine nearby.  For me, and I know for others, the reality is that just below the surface of land we can fly over and stand on, lie our sons, our fathers, brothers, partners.  This knowledge is with me every waking moment.  Unanswered questions.  Why were we not told about the open self-rescuer box, or whatever it is, and what was made of it as of the 24th of November 2010?  What has been the quality and accuracy of the underground video and CAL scan readings when it took a revisiting by the Assistant Commissioner Nicholls to identify a body?  What the further reviews of CAL scans and videos might demonstrate to us with regard to the possibility of recovery?  Was this an opened self-rescue box or a box containing fire-fighting equipment?  If it was the latter, was it for the purpose of putting out a fire either before or after the explosion?  Why was effort not put into determining the answer of this question in November 2010 or by the time of the Coronial Inquest?  Or if effort was put into this issue what conclusions were reached?  What is the implication of possible access to a self-rescuer after the first explosion?  Why was the mine allowed to explode three more further times?  Who was making the final decision covering whether Mines Rescue were able to enter the mine initially and then not to seal the mine to control the fire and prevent the second explosion?  Were such persons suitably qualified to make this assessment?  Our position.  I must not purport to speak for every family.  I expressly do not do so where some seek to state their own position.  I know I speak for many of the families about my concerns about what we were told, the way we were kept informed and/or not kept informed, the accuracy of the information and the professional skill which has gone into the interpretation of the video and CAL scans.”  I just want to add a couple of things here which, you know, I said that I’d mention earlier on.  I have sat through these hearings to learn more about what occurred on the 19th of November and the days after.  I am haunted by the thought that there may be men at the top of the drift beyond the 1900 metre mark from where Daniel Rockhouse telephoned.  Perhaps men were ready to come out on the Friday afternoon.  We have to heed the evidence from Mines Rescue and others that there was no safe basis Mines Rescue could’ve gone into the drift.  I live with the concern that Mr Strydom was sent into the mine and other Pike employees milled around the portal.  The risk was, I understand it, real.  I have always thought the venting of air and gases from the mine allowed for a period of safe air and a so-called window of opportunity.  
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A. Many of the families understood the notion of this window, but I hear evidence about Mines Rescue men who have been lost.  I am deeply affected by the thought that there was a prospect of men entering the mine on the 24th of November 2010.  I cannot get out of my mind that there may have been men in the drift who were not able to be rescued or, so far, able to be recovered.  I think all the families have faced the reality of recovery where there might have been multiple explosions but the possibility of recovery was brought home to us with the image of a body at borehole 43 and the possibility of remains at the base of the Slimline shaft.  Daniel survived at pit bottom and stone.  The determination that there be a recovery has never left me and most of the families.  I have heard it said, ‘There is nothing to recover.’  I point to the evidence that these three facts and the certainty that there are men and their remains to be recovered.  We have never flagged our resolve to re-enter the mine.  This prospect of a sale and a new owner with different perceptions about recovery worries me.  We have tried as best we can to maintain pressure on, for recovery, through the combination of legal, union and other pressures.  The Prime Minister’s words have stuck with us.  The money is not an issue and a safe and credible re‑entry will be funded.  The first step of recovery of the drift and for the sale is made, that must not impede recovery.  The family representation on this small committee includes Harry and Steve Bell and Neville Rockhouse working with Steve Ellis, the mines manager.”

Q. Bernie, just pause there, we can't claim Steve Bell as a member of the committee so we need to take him off that list, we do so now.

A. Thank you.  “I have listened to the evidence and make no premature judgement as to the way the rescue recovery operation was conducted.  This for me, this is for the Royal Commission.  
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A. I heard Superintendent Knowles give evidence and when he did he described his regret as realising many families felt let down, I was prepared to accept that.  I do not understand how such a complex and catastrophic incident should ever be handled except by experts.  In those desperate hours, the days that followed after 3.45 pm on 19th of November 2010, I consider we should have been given facts which include the probability of a methane fire, understandable gases, which we did know and that there was no prospect of men being hold in a safe somewhere, as there was no place for them to go if they survived the first blast.  Even though it may have made no difference being told about the self-rescue box and how that be accessed, should have been known to us as families.  It may have vexed us, but I think we had the right to know all important facts.”  I’ll just finish.  “The truth is a strong antidote to doubt and fear.  We learn to live with the truth, to face it, to reconcile ourselves to it.  Only then can our minds settle with knowledge that we can each adjust and reconcile in our own way.  I have taken liberty to make this evidence beyond our personal account available to our family members in advance so they can read this section of my evidence which goes beyond the loss of Michael to our family.  I think that a person going to work on any given day should expect to return home safely and have good reason for that.  These were just hard working men doing their job who have never come home.”

Q. I’ve been asked to express the gratitude of families to those who’ve given evidence on their behalf to date. 

THE COMMISSION ADDRESSES WITNESS – THANK YOU

witness excused
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THE COMMISSION:

I return to the arrangement that I outlined before we heard the evidence from the seven family members.  Just before I do that and in light of comments that were made by my contemporaries over the break, I should mention, Mrs Marden, how much we thought your slideshow added to the reading of your witness statement.  It certainly added a good deal.  Now, by arrangement with counsel, I now read the substance of that one further statement which supplies a slightly different perspective and it’s the reading of this which has also helped to reach a position where other counsel did not feel any need to cross-examine members of the families after they had read their witness statements.  I will not identify the maker of this statement, but I will read the substance of what she had to say.  “Having worked for many years in an incident management capacity within the IT industry, I cannot stress enough how impressed I was with the level of incident management and cross-organisational co-ordination that was occurring even prior to our arrival.  My view is that there was a consistent level of care and assistance to any family member who wanted it.  This was provided at the Red Cross centre, by the polytechnic, Air New Zealand liaison officers, the New Zealand Police, the Focus Trust and local church and community groups.  A family member simply needed to walk into the Red Cross building, identify themselves as a family member, and the support mechanisms were invoked in a timely and efficient manner.  By the time I had arrived in Greymouth our family had an Air New Zealand liaison officer and a police liaison officer assigned to us.  We had their contact details and they had ours.  They would approach us at every family meeting and via the telephone to ensure we had everything we needed.  1256

All of the welfare agencies, in my view, presented as professional and well
co-ordinated.  Their respectful behaviours and processes enabled them to assist whoever and however it was needed.  My view was that the family briefings themselves were well co-ordinated and convened in a professional and respectful manner.  For example, an outline of how the meeting would run, who would speak, in what order and what information updates they would be providing was advised at the beginning of each meeting.  It was made clear in relation to any search and recovery operation that there was, “A panel of experts making decisions.”  It did not fall to any one person or organisation. I personally found the convenor of both Peter Whittall and Superintendent Knowles and all staff from their respective organisations to be professional and empathetic.  I felt that those who were providing us with updates on search and recovery efforts were non-emotive, factual and pragmatic with the information.  Those addressing families were open to questions and suggestions and were very patient with the group, even when the same questions were often repeated by family members.”  So the comment made earlier that there is obviously a range of points of view.

the commission addresses mr stevens - witness

commission adjourns:
12.58 PM
coMMISSION resumes:
2.01 pm

MR STEVENS CALLS

CRAIG LINCOLN SMITH (AFFIRMED)

Q. Mr Smith, could you state please your full name?

A. Craig Lincoln Smith.

Q. And you've prepared an institutional brief on behalf of Solid Energy New Zealand Limited in respect of the rescue and recovery of Pike?

A. Yes I have.

Q. Have you got a copy of it with you?

A. Yes I have.

Q. Can I just briefly touch upon your qualifications?  What tertiary qualifications do you hold?

A. I have a Bachelor of Science and Honours from Otago University in Mineral Technology.

Q. You mentioned you had honours, that’s first class honours?

A. Yeah, that's correct.

Q. And you've got first class mine managers’ certificates?

A. Yes, in Queensland and in New Zealand.

Q. And how many years experience in coalmining?

A. A total of about 39 or 40 years.

Q. And you're a Mines Rescue Trust trustee now.  That correct?

A. Yes I am yeah.  A past brigadesman, but I'm no longer an active brigadesman.

Q. And where were you a brigadesman, please?

A. Both in Blackwater in Queensland and in New Zealand at Greymouth.

Q. And how long have you been a trustee?

A. I think for eight or 10 years.

Q. I'm going to ask you some questions on why you came to Pike and your impression when you got there following the explosion and some issues on Solid Energy’s response to the explosion, and then just one or two other matters.  So, why was it, Mr Smith, that you came to Pike River, because I think at the time of the explosion you were at Huntly?

A. Yes I was at Huntly, yeah.

Q. Why did you come?

A. I became aware of the explosion on the – I listened to the news when I got home from work on the Friday afternoon.  At the same time I was, I received a message from the Christchurch organisation, telling us of the incident and that we may be required to provide assistance.
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Q. Had you been involved in a mine disaster at any stage previously?

A. Nothing of this magnitude.  I was involved in an incident at Mt Davy where two people were killed from a coal outburst.  Another incident where a man was killed while roof bolting.  A further incident when I was mine manager of Deniston when a man was killed operating a machine driving out of the mine.

Q. And what about in Queensland?

A. Yeah, when I was a shift undermanager at Liam Colliery in Blackwater Central Queensland there was a coal outburst at a neighbouring mine like our colliery operated by BHB.  I was required to attend that.  I was a brigadesman at the time, I was required to attend that as part of the rescue or the recovery of the two men that were killed in the outburst.

The commission addresses mr smith

examination continues:  mr stevens

Q. Can you just say briefly what it was that you undertook in terms of the Queensland recovery, sorry, it was a recovery Mr Smith?

A. Yes, it was a recovery operation.  Two men were inundated in a coal outburst and we were summoned by the local Mines Rescue organisation as, I think we provided two teams from South Blackwater Colliery.  We’re about five miles away.  So we were assembled and proceeded to attend the site and we’re deployed by the company to help in the recovery of the men.  I think the operation from memory is being managed by the undermanager in charge John Brady at the time.  And I can’t recall the exact details but I recall that we were prepared, briefed by our own organisation at South Blackwater Colliery.  We arrived at the mine and were briefed again as to what the operation, we’re required to do and went down the shaft and did our two-hour stint.

Q. And that was on the recovery of the bodies?

A. Yes.
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Q. I'm sorry, I had asked you why you came to Pike River, can you just confirm again?

A. Yes, I was spoken to by Brendon Somerville on Saturday morning to determine that I was able to attend the mine if I was required, and I said I was and I later received a call to say that I was required and to get to Auckland Airport as soon as possible and a plane was being held there to get me to Christchurch and then to Hokitika.  I understood that I was attending as a Solid Energy offer of assistance, not as a Mines Rescue person, even though I'm a trustee and met some other trustees at the mine.

Q. And when you say, “An offer of assistance,” based on your experience particularly with Mines Rescue, what did you anticipate that would involve?

A. Well, it has less to do with my experience with Mines Rescue more as my anticipation and experience as a mine manager I think.  Imagine that the mine manager of a mine would be under extreme pressure at Pike River and that, what I could offer I had very scant knowledge of the mine itself so I didn't imagine that I’d be able to offer too much in the way of specialist skill about the actual operation but I felt that I could offer a lot of assistance as an independent person to the mine manager, in particular, and perhaps to other members of the management team.  In an emergency like this there is enormous pressure on the manager who is running the operation, both in running the operation and in making decisions, so it’s a fraught time for the manager or the person in charge and I think it’s invaluable for somebody who has some experience and knowledge but is not emotionally attached, if you like, and who is able to provide a peer review, assistant support, another point of view to ensure that good decisions are made.
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Q. As part of that answer Mr Smith, you said you might also be able to provide assistance to the management team, is that the incident management team?

A. Yeah, well I imagined that the incident management team would be the mine management team.  I went along there expecting to see the mine manager and his senior staff that were available, managing the incident, all aspects of it, supported by Mines Rescue brigadesmen that had been mobilised.  That’s what I expected to see.

Q. And you managed to get a helicopter flight from Hokitika up to the mine in the course of Saturday afternoon?

A. Yes, when I arrived in Christchurch, I’d missed the first plane and managed to hook up with the plane that was taking the Huntly brigadesmen across to Hokitika, so they’d held that plane for five or ten minutes and so I caught that one across with them and they had already arranged for a helicopter to pick the Huntly brigadesmen up from Hokitika and take them to the Rapahoe Station, so there were already teams of Mines Rescue brigadesmen up at the mine and the Huntly men were being brought in to act as the backup teams and they would be mobilised and stationed at Rapahoe Mines Rescue station in the interim, so those men were dropped off and the pilot radioed forward and got clearance to take me directly up to the Pike River Mine. 

Q. And so when you got up there after the brigadesmen had been dropped off at Rapahoe, was it?

A. That's correct.

Q. Yes, what occurred?

A. I found my way into the office.  It was a very busy site.  There were fire brigade vehicles and first aid and Red Cross and all sorts of vehicles and a lot of people, a lot of activity.  I dropped my bag off at reception and asked whether I had to sign in, but there was no, apparently there was no need to do that, so I found my way around the office until I could find where things were happening and managed to bump into Steve Bell who had been there for some time.  So Steve gave me a quick layout of the office, where things were happening and took me to a room where he showed me a plan of the mine and quickly took me through the situation as he understood it at the time.

Q. And did you have any observations on the layout?  Was it as you expected, or?

A. It was – I found it difficult to know where things were happening.  I subsequently, not long after I was there, I attended an IMT meeting and they occupied the main room, adjacent to that there was a lot of rooms which contained food and other supplies.  I didn’t ever find any other rooms in the main office that - where other planning or organisational activities were taking place, but I didn’t go wandering around unguided.  I went out to another area of the infrastructure there and found where Mines Rescue were based and talked to the teams that were there and the other trustees that I met.

Q. When you first arrived and you’d met Steve Bell, were you introduced to any people from Pike?

A. Yes, Steve – we managed to find just prior to that first meeting that I spoke about, we managed to meet up with Mr Ellis and he introduced me to him, didn’t have anything much in the way of a conversation with him, he was going from one place to another.  I was a little bit 
ill-informed, I suppose, or unaware of whether my going up there had been communicated to Peter Whittall or Mr Ellis or anybody else, so I was there at the behest of Solid Energy, had an idea in my head about what position I could take, where I could be of assistance, but I wasn’t aware of what arrangements had been made, so…

Q. And just for the record, Steve Bell’s Solid Energy’s South Island alliance and development manager, correct?

A. Yeah, that’s correct.

Q. You said shortly after you arrived there was an incident management team meeting, or what you understood was an IMT meeting?

A. Yes.

Q. And you attended that?

A. Yes, I did.
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Q. And I think we've heard that was in the Pike boardroom.  Can you just describe the layout at that meeting physically, how was it conducted?

A. With that first meeting I was required to sign in, there was a general reminder from the person that was – whose role that was to ensure that everybody who attended that meeting signed in with who they were and who they belonged to.  But it was a relatively large room but it was pretty packed.  A reasonably large table, doors at either end where people were coming in jostling to get standing room.  On the far side of the table it was, seemed to be permanently occupied mostly members of the police and –

Q. You said “mostly”.  Anyone else?

A. I think some of the other services were there.  Fire service had a chair there, from memory.  May be St John’s or Red Cross, I'm not quite sure.  They seemed to occupy that side of the table, and where I found a position it was shoulder-to-shoulder standing room with various people most of whom I didn't, couldn't identify, but that was where there were Mines Rescue representatives and members of, other trustees that were there.  I only knew one other person from Pike, which is Greg Borichevsky, who I'd had a previous association with.  He was the only other face that I recognise but it was a tight office with a number of people there, maybe 20 or 30.  And at the front end where the thing was being chaired by Mr Ellis there was a whiteboard where he ran the agenda.

Q. Do you remember how it started, what was said by Mr Ellis?

A. Oh, no I don't think I can remember.  It’s sort of called to order.  This is our meeting here is the, here’s what we want to discuss or we'll take it from the top who wants to speak about what.  So it was a – at that time I was assuming that Mr Ellis was the incident controller.  Some of the police had jackets on with different acronyms on or different writing with their particular position was in the rescue, in the incident team, but I didn't take too much knowledge of it.  I assumed that Mr Ellis was the incident controller and the police were there as support.  That was my initial observation.

Q. Well your view that he was the incident controller I gathered changed.  When did that occur?

A. Well I did note that – I don't know exactly when it changed.  He appeared to be chairing the sessions, if I can describe his role as that, taking advice from various people that were in attendance, giving updates about various activities that they've been involved in, whether there were risk assessments of particular activities or the state of play with sampling from the shaft, et cetera.  So there was – he acted as a co-ordinator I suppose I'd describe him, trying to maintain an orderly sharing of information by various contributors.  I don't know at what point I actually figured out that the police had a lead role in the incident management.

Q. And was it some considerable time later that you’d in fact that that was centred in Greymouth anyway?

A. I wasn't aware that there was anything going on outside of the Pike River for some days.

Q. Either at that meeting or – sorry, you were at Pike for a couple of days?

A. Yes that’s right.
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Q. And then you went to Rapahoe didn’t you, and that’s in your evidence.  In the course of that couple of days how did your expectation about a mine manager being under great stress and you being able to assist that, how did that compare with what you observed?

A. Yeah, my immediate observation of that first meeting was a certain amount of, well at that meeting and then immediately after was a certain amount of confusion.  I expected to encounter the mining team that were acting with a lot of urgency in deliberating over the available information to decide how to determine what was actually happening underground and that was a long way from what I saw.  What I saw was a seemingly orderly exercise but which didn’t have, both in the information that was being discussed and the priority that was being given to the, what I thought would be the critical issues at hand, so there’s a big gap between what I expected to see in the way of who was discussing what and what was actually taking up people’s time and what actually happened.  So what was happening was a lot of people there that didn’t have any part to play, any contribution to the key mining issues, the key decisions that had to be made to gather information to allow us to actually make some calls as to what to do next.  So there was a lot of time spent on stuff which probably needed to be dealt with.  I’m not saying that it wasn’t important, the logistical side of the exercise, but it seemed to have equal time and priority given to it to the major issues that I expected to be discussed.  And at the initial meeting I suppose I thought that those discussions must have been had elsewhere.  And talked to Steve Bell after that first meeting and said, “Where is all the mining analysis going on?”  And he said that “That’s pretty much it.”  

Q. So can you just briefly state what you thought were those key issues that you expected to see going on, key mining issues?

A. Yeah, the key issues were what was happening in the mine.  And there was a lot of work on that going on, being carried out by the Mines Rescue Service.  I’d quite like to talk about that in a moment.

Q. Yes, come to that.

A. It was a very important point.  The other issue was the when and where and how we can deploy rescue teams.  And the other issue was what was going on in the mine prior to the explosion, where were people, what was actually happening, what information has been already discovered, made available that would actually help to advise the planning team about where people were likely to be, what may have been the cause of the explosion which might inform discussion, deliberations about what was likely to be happening in the mine.  

Q. Do you have some examples of information you subsequently found out that you would have expected to have come through an incident management team to help inform those key mining deliberations?

A. Yeah, well the classic one was the compressed airline being breached.  I spent, and I guess we’ll come to this later on in my evidence but there was a lot of discussion when I arrived at the mine that, and I was shown the gas results that had been analysed to date and that was a fairly dismal outlook.  Just lost my train of thought, can you bring me back where I was?
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Q. It was about the compressed airline being breached and key information not coming through the incident management team.

A. I was assuming all the way along that when we started to think about sealing options and where people may have survived, compressed airline availability seemed to be a fairly important issue and we spent a lot of time taking account of the fact that there would’ve been a compressed airline available throughout the mine where people might've gone into as an alternative to getting out of the mine and it was some days, in fact, it was after I left the mine that I found out that there was good evidence that the compressed airline had been breached at the time of the explosion.

Q. What about, as key decisions, survivability and also sealing the mine, what attention did they get at the first or subsequent incident management team meetings, sorry by incident management team meetings I mean the meetings you attended at the mine that you thought were IMT meetings?

A. Yes.  At all the meetings I attended, one of the issues that was raised, and I think it might've been, sort of, near the top of the list, was a briefing from Robin Hughes or Dave Stewart sometimes it may've been Steve Bell, all these are Mines Rescue trustee members that were involved in the analysis of the gas samples that were being taken and analysed out at Rapahoe, so there was, well on the first meeting that I attended it was on the agenda and, I think there was, I know there was,  a lot of frustration by Robin in those early meetings that I attended about getting the severity of the information that he was presenting acknowledged.

Q. Can you just describe how that lack of severity was demonstrated?  What were the responses to that information to lead just to make that comment?

A. The content of the information was probably completely foreign to most of the people in the room, at least all the police, you know, despite the talk of the mining 101, the what was actually happening in the mine and what was being supported by the information, the data from the gas analysis would be just totally foreign to a layman and the police were laymen.  So the information that was being relayed was being relayed in as much layman terms as Robert and others could do but even with that translation my strong impression was that the people in the police, in particular, I'm not quite sure about Pike representatives, but the police didn't have the faintest idea about what it actually meant.

Q. Can you remember their response after Robin had given that information?

A. “Yeah, well, thanks Robin, we’ll look forward to your next briefing and move onto something else.”  

Q. What about sealing of the mine.  Do you regard that as a key issue or was that too soon?

A. Well, I think there’d been some discussions, at least by the mining people that were there and I don’t know what forum they were discussing this, but there had been discussion about this before I arrived that sometime had passed, almost 24 hours by the time that I was really there and that the conclusions at that point were that it was highly unlikely that anybody had survived to that point in time.  
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A. I gradually became aware about what facilities were available in the mine with regard to self-rescuers and fresh air bases et cetera, and I think the general consensus was at that point that if anybody had survived then they would’ve made their way out of the mine and that there was fresh air, pretty much continuously re-established through the natural ventilation circuit, so I think there was, seemed to be general agreement amongst the people that were there that the chances of anybody surviving were remote and that there was a lot of growing concern I suppose, about what the gas readings meant in the mine with regard to open fire accelerating and/or giving rise to further explosions with the destruction of the mine, rescue/recovery operations being made much more hazardous and potentially losing the mine, so the evidence, the data about the gas results was it was important with regard to Mines Rescue teams contemplating going in there, and that was the other part of what my focus was, I think.  I was very concerned that Mines Rescue doesn’t put itself into a hazardous situation and I spent some time while I was there actually talking to the Mines Rescue teams who were being fed the information through the people that were attending the IMT’s and through Robin and Dave and Steve but they were still quite emotionally charged and wanting to get on with it, get down and do something.  So you had these people that were being cooped up in a room on standby that were getting very irate about the inability for them to do anything, and I spoke to them and said that even if Pike River or the police request you to do something at this stage, there’s no way that it’s safe to do it, so…

Q. Can I just come back to part of your statement that was about the general consensus as to the very poor or grim chances of survival?  I think you said, “Survival being very remote.”   That was the general consensus of who?  Everybody at the IMT, or a different group?

A. No, everybody that I had personal contact with, with the mining people involved.  I didn’t have any real discussion with the members of the police, police response team, or the Pike managers that were part of that, so I was talking with the Mines Rescue people and the trustees.  Those were the people that I had contact with, talking about the facts that were available to make some determination on.

Q. Can I just move to Mines Rescue Services?  Was there anything happening at Pike about the activities of MRS people that you would not have expected?

A. Yeah, I think it’s quite an important – well, my view of what I expected to see and what I think is the actual response and the responsibility of Mines Rescue is some way apart from what the general public and maybe others see as Mines Rescue.  The name itself suggests that they are equipped to carry out Mines Rescue operations and that’s only true to a certain extent.  
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A. The planning and the risk assessment and, I've got a bit of a problem with the term “risk assessment,” but the planning and the determination about what needs to be done is a different function to what Mines Rescue is set up to do and is trained to do and is qualified to do.  Mines Rescue is, in the current situation it’s a very happy chancy arrangement where we have on the trust, on the board, five managers, ex-managers, ex-inspectors that have a first class manager’s ticket, but that’s not – we're a board, board function.  We're there for governance to determine what the organisation needs to do and how to operate.  The fact that we have mining experience and qualifications is not there by design I don't think.  So the Mines Rescue brigade under the leadership of the general manager has staff, full-time staff as officers and volunteers from the mining operations as brigadesmen who are trained, and the trainers are qualified to train Mines Rescue brigadesmen in how to wear a self-contained breathing apparatus and how to rescue people while using a BG4.  So they're not there to actually, they're not equipped to actually – our staff are equipped to analyse gas samples but they're not there to actually determine what all that means and what needs to be done to, in the way of designing a series of operations.  I think they presented themselves at the mine and fell into a bit of a vacuum and filled that vacuum as best they were able to do and that may have been not that much dissimilar to what, the way it’s been operating for decades perhaps, where they are called out to small mines where there isn’t the expertise, wasn't technical expertise available to make those decisions and they are forced to be pretty much self-contained, but in an exercise like this I think it was not appropriate for them to be doing the range of activities and to be held to account now actually, for how they completed those activities and why they made decisions and why they didn't make decisions.  I think that they were there and were presented, trained, equipped to be deployed underground in an irrespirable atmosphere to do reconnaissance activities to recover people, recover bodies, whatever the task was to do, and they were there trained to do that and they were trained also to ensure that the task they had been given and the environment they had been directed into that they felt that that was actually a reasonable task to undertake and safe to do so.  So I think there is a two-level responsibility for the Mines Rescue to be engaged.  They've got a responsibility to be trained and present themselves.  The incident controller, the mine manager, mine management team are responsible for ensuring that for designing the task that they are required to do and to satisfy themselves that what they are being put to do is safe, and then the Mines Rescue team then have an obligation for Mines Rescue Service, the manager, person in charge then has an obligation to satisfy himself that that is a reasonable thing to do.

Q. And were those distinctions blurred at Pike?

A. Well, I don't, I think in –

Q. From your observations?

A. Well in the case of the, in the case of a rescue if they had been tasked with doing something, you're putting on a suit and entering the mine, I think that dual level of responsibility would have taken place.  I think that there's been a lot of statements by Department of Labour and the police and others, Pike River staff saying who and when will go underground.  So I think they were, that was a responsibility of the mine manager to determine that, and Mines Rescue Service were doing probable appropriate assessments themselves in terms of saying, “We may be asked to do this.  What are our protocols in the event that we are asked to do this?  Are we happy to undertake this task?”  So a lot of that was happening in parallel. 
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A. I think my major point I’m trying to make is that they were I think being expected to do stuff, and part of it I think was that they volunteered it, they went up there, in Robin Hughes, I say Dave Stewart, Steve Bell, they all had a Mines Rescue hat on as much as any other hat but they were doing things which were probably within their area of competence but they weren’t Mines Rescue activities as such.  And I think it is important in a well run operation I think that would’ve been observed at the outset is that these people are here, we’ve got Mines Rescue brigadesmen, fine, put them over there and we’ll call them when we need them.  We’ll also have these other people who have come up as volunteers, if you like, or have come up to support Mines Rescue, they have these qualifications and this experience, how are we going to use them, and to formally task them with these roles, and I don’t think that sort of procedural clarity – it wasn’t evident to me.

Q. Can I change topics please to Solid Energy’s response to the Pike explosion.  You’ve got Mr Bragg’s evidence there, Solid Energy implemented on the Friday night, it’s a crisis response plan?

A. Yes, that's right.

Q. And in fact it had also done that previously immediately at the time of the Christchurch first earthquake?

A. Yes.

Q. It has a crisis co-ordinator and that was Mr Bragg?

A. Yeah, he took that role.

Q. And it has an incident controller and that was Steve Bell, correct?

A. Yeah, Steve Bell was - he was appointed to that role, yeah.

Q. And notes, you were part of that incident control team?

A. Yes, I’m not quite sure whether I had a formal capacity, I was reporting to that incident control group, yeah.

Q. With Steve Bell?

A. Yes.

Q. Yes.  And you start with a situation report which is from yourself, or from formerly through Steve Bell, but you were part of that and then you have a response from the Crisis co-ordinator.  Can I just quickly touch on please the notes of those meetings.  Your first meeting was on the Saturday morning at 8.00 am and that records that it was likely fire burning underground and gas monitoring critical?

A. Mmm.

Q. That there were many offers of support, equipment mobilised and an inventory being prepared.  And the co-ordinator gave the following instructions, and they’re at paragraph 23 of Mr Bragg’s brief, and I don’t need it to be brought up, but Spring Creek was by that stage put on care and maintenance, correct?

A. Yes, they mobilised so much equipment, first aid equipment, particularly that the mine had to be effectively shut down.

Q. Yes.  That Huntly management was to be put on standby to be mobilised, and you’ve told us about, well sorry, and in addition you were to go to Greymouth, and it reads, “To add to our on the ground peer review support for Pike River and/or Mines Rescue?”

A. Yes.

Q. And, “West Coast drilling resources on standby to be mobilised.”  The next day you again had same meeting, same people?

A. Yes.

Q. And that’s at paragraph 26 in Mr Bragg, and the report from the incident controller, who’s Steve Bell, was, “No positive news, conclusive evidence of a fire, severe blast and dismal outlook, rescue attempt very unlikely because of the risk of further explosions and need to put out fire,” and then there was a briefing to be organised for the chief executive Dr Elder, who we know flew back into New Zealand at 1 o'clock.  
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A. And the notes of that briefing at paragraph 28, that’s on the Sunday at 1.00 pm, the event update, “Latest thinking from our mining staff on best response, seal the mine to get control of the mining conditions to allow safe re-entry and to minimise damage to mine infrastructure so as to get access to all parts of the mine to recover people.”  And secondly, “Real confusion over who is making the decisions.  PRC leaving it to the police, Mines Rescue will rightly not enter the mine until a comprehensive risk assessment is completed.”  And it concludes by noting, “Spring Creek is still closed.”  You were part of that mining staff briefing, feeding that through for Dr Elder?

A. Yes.

Q. Who else did that involved please?

A. Look, I can't recall, there were some people in Christchurch, I was phoning into those meetings, I wasn’t really aware of who was also on the call.

Q. Well, can you confirm though that it included Steve Bell and Robin Hughes?

A. Steve Bell most of the time, Robin Hughes occasionally, but mostly Steve Bell and I, we were phoning in from different places.

Q. Did the two of you, and when it involved Robin, did you have consensus on all issues or sometimes disagreement?

A. Well, I think we all agreed on the confusion and the need to get on top of the situation underground.  Robin was very, Robin probably has more experience in this than me, but he is very adamant that the Jones‑Trickett ratio and the Graham's ratio of the analysis of the gas results showed extreme fire event underground.

Q. Sorry, I'm just conscious of time, Mr Smith, what about on sealing.  Was there unanimity on sealing being, as that recorded sealing the mine to get control of the mining conditions?

A. Yes, there was complete unanimity there, we spent some time talking about options.

Q. I just want to ask you a couple of questions on that.  And one of those people that had that view was Steve Bell and its correct, isn't it, that he had a first cousin who was in the mine and Steve was acutely aware of that?

A. Yeah, Steve shared with me when we were talking, when I first went up to the mine, about who the people were and I knew a handful of them, but, yeah, Allan Dixon I think is his cousin, was one of the men underground.

Q. And notwithstanding that, Steve was recommending sealing by 1 o'clock on the Sunday?

A. Yes, he was, yep, pretty adamant that that was the best course of event.

Q. Can you just outline the reasons for why you concluded that sealing was the option that should be pursued, just the key points?

A. Well, do I keep this brief of not, there’s two issues facing this that need to be taken into account in this decision.  One was any survivors, identify whether there are any survivors, whether there’s any evidence for survivors, what’s the likelihood of surviving which would drive the planning.  The other issue was the fact that the mine environment was unstable and would be expected to be unstable after an explosion.  There was good evidence from the gas results that there was some extreme gas readings of explosive and noxious gases in the mine.  The difficulty was that there’d been disruption to the ventilation apparatus underground, the stoppings and doors, et cetera, there was clear evidence that the air was short-circuiting up the fan drift which was just positive evidence that there’d been disruption to the ventilation apparatus and I think the reasonable conclusion was that little, if any, air was making its way through the normal ventilation circuit and the results that we were getting were heavily contaminated by the fresh air that was entering the mine.
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Q. And what did you know about the methane make?

A. Well, as I said earlier, I’m not, I wasn’t familiar with this mine on a firsthand basis.  I knew that it was relatively gassy and I’d heard anecdotal sort of evidence where incidents when the mine’s fan had gone down, or power had gone off, gone down in the mine and the mine had gassed out very quickly.

Q. Did you know how quickly?

A. Oh, I think nine or 10 hours was quoted, and I don't quite know what gassed out means, but I think it meant it was up to 5% where they had to shut the power off and then re-ventilate the mine, so I was working under that sort of assumption that the mine was relatively gassy, the gas came out of the coal relatively easily and that was confirmed by the results that were getting.

Q. Were any calculations of that done that you’re aware of, of it gassing out?

A. No, I don't know.

Q. What about its size?

A. Oh, well, the mine footprint is very small and I think that’s the – so the ventilation circuit, the amount of air that would be normally travelling around the mine when the mine fan is operating was quite small, so any interruption to the mine ventilation circuit would mean that gas coming from a number of parts of the mine would cause gas build up throughout the mine.

Q. What account was taken of the duration of the self-rescuers?

A. In determining survivability?

Q. Yes.

A. I understand the self-rescuers were 30 minute duration rescuers.

Q. And you knew that by the Sunday?

A. Yes, I think I probably knew it on the Saturday, yeah.

Q. The Saturday?

A. Yep.

Q. And what about your understanding of any refuge in the mine?

A. Yes, I was informed, I think probably again by Steve who have given me the details, that there was a, what they called a fresh air base at the bottom of a drift – top of the drift.

Q. Presumably because of what you’ve said about fire, there was a likely ignition source, was your assumption?

A. After explosion, then ignition sources are likely anyway, in any event.  We don’t know yet what the initial ignition source was, and whether that would still be present after the initial explosion, so that’s always a possibility, and after explosion, if we assume is a methane explosion is likely to be other sources of fire created as a result of that.

Q. And when at 1 o'clock on the Sunday you’re talking about the option of sealing the mine, what process did yourself and people such as Steve envisage?

A. I went back to town for the night on Saturday and spent a lot of time thinking about this sealing that was being discussed and despite the fact that the general consensus was that the chances of any survivors was mathematically, I suppose, very remote and was still important at least as a first step to say, develop a plan which can get on top of the fire or the explosive atmosphere underground which could give rise to further explosions.  How can you manage to do that while not diminishing the chance of any survivors surviving, and that was the conundrum.  And there’s no straightforward answer to that.

Q. But how did you expect that conundrum to be considered adequately?
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A. By assembling a group of people who could paint all the scenarios in an informed way and evaluate the likelihood of those scenarios existing and the proposed remedies, how they would give rise to a good result, both from a sealing point of view and from allowing any survivor to survive.

Q. And so I take it that your suggestion, and that would be to keep the compressed air running, correct?  And what about at the portal?

A. Well, when we were talking, thinking as individuals talking amongst ourselves about the sealing options, we were looking at two things.  One was the mechanical way of sealing.  How do you seal over a shaft using, there's a number of ways of doing it, from steel covers to timber covers to tarpaulins, stone dust, et cetera through to dozing in the intake portal.  We’re talking about containers with double doors so that those could be put in place to allow entry from both ends and some other people may have come up with this idea as well but I know that I came back on the Sunday talking about if there is still a chance of people surviving is it worth considering a sealing option while leaving the compressor running, and what impact is that compressed air going to the mine going to have on the bringing the fire or the explosive situation under control, and it’s obviously not an ideal situation if you're trying to seal.  It’s the quickest way to inertise the atmosphere and the best way of doing that is to seal both intake and return as tightly as possible and that allows the oxygen to be consumed most quickly.  Leaving a compressed airline running was a hazard to that operation and it needed then some analysis.  I think as a starting point I didn't think it should get tossed out immediately despite the fact that you are introducing compressed air into a potentially explosive situation or where there is a source of heat, and you are keeping a fire going but it’s – I think our back-of-the-envelope calculation was, you know, around about 1% of the air would be being delivered by a compressed airline compared with what was being naturally ventilated into the mine.  So in terms of sort of efficacy, you were taking 15 cfm or whatever was going into the mine through natural ventilation.  You were reducing that down to, you know, one or two percent of that.  So on balance, it seemed to be a better situation if that was what we had to go with, a better situation than the status quo, which was – it was only a matter of time before the status quo situation was undone.

Q. Just briefly Mr Smith, did that formal process you envisaged of considering that, did that ever occur?

A. No it didn't.

Q. Why didn't you, if you thought that was important, why didn't you say to Pike or the police if that’s what needed to happen?

A. We've all sort of asked ourselves this question, how it could be done more.  I wasn't the only person actually making these suggestions.  These were being made by others at increasing volume.

Q. And what was the response?

A. Just a dead hand.  I expected - I think it comes back to this point about competence to make decisions around these issues, and Pike, the Pike representatives who were part of the team, I still wasn't understanding who had responsibility for what here, who was leading what, but they definitely would’ve had the competence to understand what we were talking about.  
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A. I didn’t expect the police to understand it but I would’ve expected the police to have acknowledged that they were in unknown territory, out of their depth from a technical point of view and would have taken steps to defer to somebody who was able to make judgments about this.  So the lack of response was intolerable really, and bred by just a lack of knowledge of what we’re dealing with.

Q. Did you hear the expression, “Partial sealing,” or not?

A. I don’t know.

Q. No.  That’s not a term of yours?

A. I don’t think, I can’t imagine I would’ve used the term.

Q. And can you confirm that you were aware of the risks of explosion with sealing as well as doing nothing?

A. Yes, that’s part of the conundrum that we’re facing.

Q. Did you hear any reference to the, “Sago Mine explosion,” when you were at Pike?

A. No I didn’t, I didn’t hear that, no.

Q. Were you aware of the Sago Mine explosion when you went to Pike?

A. Yes I was familiar with the Sago explosion, when it occurred, and subsequent reports.

Q. And just briefly, why were you familiar with that?

A. Well we’re familiar with it as a matter of course.  We review all disasters from around the world as they’re published to review our own, well maintain our own awareness about things that have gone wrong in other places and learn from them.  But it was of particular interest to us at East Mine anyway.  Mine manager at the time was telephoned by somebody from Capital who I think was an Australian that was part of the Government inquiry into the Sago disaster and he had informed the investigators in America that East Mine was, I think it might’ve been around the time they were starting to manufacture mobile changeover stations, or refuge bays, and East Mine had had fairly advanced for the time system of changeover stations at East Mine plus a portable one at the face end.  So I think they were using us, it wasn’t very prevalent in Austrasia at the time, and I think we were probably sort of at the leading edge of that and subsequently provided information to inform the inquiry.  And I think the inquiry made mention of East Mine, its standard or facilities that were being provided.

Q. Well we know that at Sago there were some barricaded into an air pocket, are you able to say if there are any similarities between Pike and Sago?

A. I’m sure there were some similarities.  The men, I think there were a lot of dissimilarities.

Q. Well briefly what are they please?

A. The men at Sago were equipped with, I think, SR60s, but they were actively trained to take refuge whereas in Solid Energy operations in
New Zealand we actively train to self-rescue.  So that was the difference.  The men there were told, “Take refuge, barricade yourself in, tap on the steel pipes, and we’ve got the ability to detect those rappings and we’ll be able to find out where you are.”  I think the technology wasn’t employed or it wasn’t functional as it occurred.  The other significant difference between probably Pike River anyway and Sago is the size of the operation.  
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A. I think Sago was an explosion that killed one man, I think, this is going back a few years, the information won't be accurate, but one man was killed as a result of the blast I think and eight or nine or 10 took refuge in another part of the mine, I think they may have been 900 metres or a kilometre apart so there was significant airway between the explosion and where those people barricaded themselves in and stayed there for sometime.  They had sufficient air there, I don’t know what the gas make in the mine was, I don’t know how big the explosion was, so, I don’t have any of those details at my fingertips, but those men survived for some time and one by one expired and very unfortunately, they had their self-rescuers, they could have escaped, they left notes that the self-rescuers didn't work and they were subsequently tested and they were fully functional.  So I think the training to actually barricade themselves in was at the risk of actually training how to use a self‑rescuer and I think that was their undoing.

Q. In your opinion, would there have been any air left in Pike in terms of its explosion in contrast to Sago?

A. I think all the evidence points to there being no breathable air.

Q. Can I take you to another matter, Mr Smith, and we’ll try and do it quickly.

WITNESS REFERRED TO SOL.381667.007

Q. My friend, Ms McDonald put to Superintendent Knowles that the risk assessments for piercing borehole had deficiencies and I quote from 2147 of the transcript at that, “The action being talked about as drilling into ground support a hazard being identified by the Department of Labour inspector as possible explosion, would you accept that a reasonably significant hazard or risk to identify in a risk assessments was possible explosion,” and the superintendent agreed, would you just please take us, in that document, to references to where explosion had indeed been identified?

objection:  ms mcdonald (15:08:11)
examination continues:  mr stevens

Q. Perhaps, Mr Smith, and I'm very conscious of time, do you accept that the risk assessments contains numerous references to the risk of explosion from breakthrough?

A. Well, it’s littered with references to it actually, I mean, that both the risk of explosion as a result of causing ignition source as the drill bit breaks into the explosive atmosphere and also the risk of the drillers being exposed to noxious gas and potential inflammable gases as a result of their drilling activities, so, the whole, from my reading of it and I wasn’t involved in it, the entire focus, I mean there are some other, sort of, drilling type hazards in amongst this but the whole focus of this risk assessment is around those two hazards.

Q. Yes.  And just given the time, have you then had the chance to look at the handwritten notes from, we understand, Mr Poynter in document SOL.381667.008?
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A. Yeah I have and, look, as a general comment they’re all fine detail to make the risk assessment complete, I suppose, as a document.  Some of its putting technical language or abbreviations into layman terms, so somebody else can understand what’s being said and assigning risks to some parts of a general hazard and control measures have been put in place, there’s lots of words there.  I can’t see one example where it’s actually added to, highlighted a risk that wasn’t taken account of or changed the risk rating of one of those hazards or suggested an additional control that would be appropriate.  I can’t find one instance where that detailed handwritten review of it has helped this risk assessment.

Q. And if we just take the first box, given my friend’s comment, and I take that that’s, “Drilling into ground support cables rock and bolt mesh and the hazard event identified was friction on ignition”.  In fact, can we have that brought up please, Ms Basher?  You see it on the screen, Mr Smith?

A. Yes.

Q. And there was a rating given as to the proposed controls, so there’s a hazard rating and then a re-rating after control, that’s how it works?

A. Yes.

Q. And holding point 150 metres, could you read out the change that had been made to that?

A. Yep.  It’s a bit hard to read, but I think the initial description by Dean Fergusson I think was the proposed control was holding point 150 metres which meant stop at 150 metres.  It’s been re-titled as “Plus 150 metre drilling controls and monitoring mud drill”, I think.  So, confuses, doesn’t it?  I don’t think it adds anything.  It probably just adds some confusion as to what the control was.  I mean underneath that there’s all the things that must be done as a consequence of hitting that.

Q. Okay, could we go to the next page please Ms Basher, and in that under the “Drilling into explosive atmosphere” you’ll see that the topic is “Ignition explosion” is the hazard event?

A. Yes.

Q. And the assessment of those that did the risk assessment was that after the proposed controls, it would have a rating of 22?

A. Yes.

Q. You’ll see that in fact Mr Poynter’s reduced that risk?

A. Yes, I see that.

Q. Yes.  And could we go please on another three pages to page 12 and the hazard there, number 3, is “Drilling into gas drainage line” and it’s written, “Are there CH4 holes (drainage) in area of current borehole, otherwise leave this section out”.  Do you have any comment on the suggestion that that might be left out – Well that’s probably even more likely, so, thank you for the correction.  “Are there any CH4 holes (drainage) in the area of current borehole, otherwise leave this section out.”  What’s your view on the appropriateness of having that in the risk assessment?  That is a section on drilling into gas drainage line?

A. Yeah, well the whole reason for identifying the hazard is to identify all potential hazards and the controls are put in place to, in the event that those hazards are encountered.  So, I can’t understand why you’d make that conclusion at that point.

MR STEVENS ADDRESSES THE COMMISSION – READING BRIEF OF EVIDENCE 
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examination continues:  MR STEVENS

Q. Could you go please to paragraph 64 of Mr Bragg’s brief please?  And this really reflects some of Solid Energy’s thinking in light of the Pike tragedy as to what should happen in the future.  Could you read please from 64 to 71?

A. “In light of Solid Energy New Zealand’s experiences around the Pike River tragedy we have been doing some careful thinking about what the above means.  Whether we still agree with it and how Solid Energy can best work with external agencies in practice.  Solid Energy is not aware of any legal authority for the police automatically becoming the lead agency under the CIMS model.  Nevertheless, depending on the characteristics of the incident at the time, we do think that the police will often be the best and most appropriately resourced agency to (a) help manage a multi-agency response to a large scale incident; and (b) work together with the Solid Energy emergency management team to achieve rescue and recovery objectives safely.  What Solid Energy is currently questioning about the underlying passage above is 1.  How the police can best work in close collaboration with Solid Energy’s emergency management team.  2.  The risks around delays and action being taken and decisions made, the overlay of the police command’s structure in the CIMS model, and the quality of decision-making where mining expertise is required.  3.  The degree to which the police will quickly understand the expertise of those on site, take their advice and rely on it, as opposed to seeking other possibly less qualified, less informed and slower advice from third parties.  4.  Whether under the CIMS model the incident controller needs to be from the lead agency.  In Solid Energy’s view, the incident controller should be the most suitably qualified and capable person in the circumstances irrespective of which organisation, public or private, that person comes from.  The incident controller will then involve the public emergency services under the CIMS architecture the most appropriate way to best manage the emergency response efforts.”

Q. Could you then please just skip to 67 and continue through to 69.

A. “Solid Energy’s position that the mine manager or someone appointed by Solid Energy should remain incident controller is based on the following: the mine manager has statutory responsibility for the mine and is, together with Solid Energy, responsible for the safety of the miners.  Solid Energy has the capability, including knowledge of the mine, expertise and resources to understand what is happening at the mine, to undertake a comprehensive risk assessment, and based on that risk assessment recommend an incident action plan that ensures the health and safety of all rescue personnel which includes making any decision to request that Mines Rescue attempt to re-enter the mine and to put that plan into effect.  Solid Energy understands that in practical terms for a material part of the emergency response at Pike River, the police as incident controller would not approve operations without the approval of the Department of Labour.  Solid Energy’s planning does not envisage Department of Labour having such a role and we would be concerned if Department of Labour took or was given such a role during the management of a serious incident at one of Solid Energy’s mining operations.  It is for the incident controller to make decisions about management of the incident, including the rescue of miners, stabilisation of the mine and recovery of any bodies.  The incident controller’s decisions will be subject to risk assessment albeit that the way such risk assessments take place and the form in which they are captured will depend on the circumstances, will be subject to some degree of peer review as appropriate and possible in the circumstances, and will be guided by Mines Rescue which will ultimately makes its own decision about how any request from the incident controller is responded to.  What should not happen is that the incident controller’s decisions become subject to final approval by a group of people that are offsite and do not have access to the best and most up-to-date information.  Pike River tragedy was a time critical emergency situation.  
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A. In such situations those on site need to be able to make quick and high quality decisions.  Solid Energy’s understanding is that the fire service does not have to seek the approval of a committee formed by DOL or anyone else before entering a burning building and nor should those managing the emergency response to a mining disaster.  To resolve some of the potential difficulties around the management of mining incidents Solid Energy has recently held discussions between its corporate risk team, senior mine management at Huntly and senior members of the police.  Further discussions are also being held with the National Rural Fire Authority.  In our view these discussions were very productive.  Solid Energy would ultimately like to reach an agreed position on how any serious incident would be managed and led and have that agreement formalised in a memorandum of understanding or similar document.  Solid Energy is also keen for representatives of the police and other public emergency services likely to be first responders to become more familiar with and periodically visit its mining operations to establish good trusting relationships with mine management and to participate in exercises.  Solid Energy’s tentative view, and we’re still working on this, is that all mining operations should engage with the police and other emergency services so that each appreciates and understands the expertise of the other and prior agreements are reached about how the emergency response to a serious incident will be managed and led.  Solid Energy plans to seek engagement with the police in relation to emergency response management at Spring Creek soon.”

Q. And just given the time, could you then please just go to paragraph 79 and can you just read out there what you think the emergency management team would consist of, page 25?

A. “Duty cards would be handed out to set up the emergency management team and other staff would be tasked with the duty cards specific to Huntly.”  So this is an example around Huntly.  “The emergency management team would consist of an incident controller, and this would typically be the mine manager.  Logistics, this would typically be the mechanical project engineer or more likely the engineering manager.  Operations, that would typically be led by the production manager.  Planning and intelligence, and this would typically be led by the technical services manager.  And liaison and safety, and that would be under the leadership of the health and safety manager.”
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Q. Continuing.

A. “I am aware of comments about the size of the incident management team or IMT meetings that were held at Pike River, while it is now known that the Pike River IMT was not equivalent to Solid Energy’s emergency management team, on the basis of my understanding that the police incident controller was in fact based at Greymouth Police Station.  I note that in accordance with the CIMS model, Solid Energy emergency management team would consist of, at most, seven individuals.  The incident controller, plus the manager of operations, logistics, planning and intelligence information, safety and liaison.  Emergency management team meeting may grow to around 10 people where the managers of operations and planning and intelligence to attend with key experts such as ventilation engineer and a Mines Rescue representative.  The crisis duty manager would be notified and he or she would activate the crisis co-ordination team under the crisis plan.  Mines Rescue and other emergency services would be notified and asked to report, initially, to the liaison safety duty card holder.  If the incident was not immediately resolved, for example, men underground failed to self-escape and/or it was known that men were trapped, the planning and intelligence duty card holder would bring together a team of experts who were already familiar with the mine.  For Huntly, this might include the nine Solid Energy employees who hold first class mine manager certificates, the Solid Energy employees who are ventilation engineers, gas technicians, analysts, mine engineers, geotechnical engineers, geologists, health and safety risk managers and specialist equipment operators and tradesmen, Strata Control Technology Limited for geotechnical advice is an Australian consultancy that we use, Andy Self and Roy Waughby for ventilation advice these again are consultants from Australia and the UK that we use for ventilation, peer review.  CRL Energy Limited for gas analysis, Mines Rescue, SIMTARS New South Wales Mines Rescue.  

Q. Thank you and I think we’ll take the rest as read.  Are you aware of MEMS in Queensland Mr Smith?

A. Yes I'm aware that it exists.  I'm aware it stands for Mine Emergency Management System.

Q. And you’ve got a general familiarity with it?

A. Yes, I've seen some training notes and I understand that it’s similar in structure to the CIMS model.

Q. And is it fair that Solid Energy are certainly favourably considering that as a model?

A. Yes, East Mine and Stockton Mine as I understand it have, in the past, looked at it and, yes it’s on the table again for us to undertake some training to see whether it works for us.

Q. Time to take training in Queensland?

A. Yes.
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Q. Yes, and what do you see as an advantage, is there any key advantage you’d like to point to with that model, or either CIMS?

A. I think the structure is similar to CIMS which makes an easy transition, I imagine, it just doesn’t have the confusion over lead agencies and what lead agency confers on the lead agent in the event of a mine emergency.

Q. And just finally, you decided to fly out of the Pike Mine site on the Sunday, while you stayed on the West Coast, you didn’t go back.  Why did you leave?

A. I could not contribute anymore to the exercise.  I was not effective.  The responsibility for the operation was being held by a combination of Pike and police and I was at a loss as to how I could actually change the direction, change the focus of the management team.  It was in progress, there were, they had an agenda, a process that they were running which was completely out of step with what I could contribute.

THE COMMISSION ADDRESSES COUNSEL – APPLICATIONS FOR LEAVE TO CROSS-EXAMINE – ALL GRANTED
THE COMMISSION ADDRESSES MS SHORTALL – TIMING

court adjourns:
3.29 PM

coMMISSION resumes:
3.46 pm

cross-examination:  MS LUMMIS

Q. Mr Smith, you’d accept that drilling in fact never stopped to borehole 43.  It was either held up by numerous assessment processes.

A. Yes that was the case.

Q. And certainly in the first few days you can't do any particular risk assessment that held up anything in particular in those first few days?

A. No I can't think of anything in particular.

Q. I think you would have been present for Mr Watts’ evidence yesterday when he accepted that some of the criticisms of the risk assessment and the one in the institutional brief for Mines Rescue is a spelling error, certainly appear to be rumour or myth and no one can actually point to that particular risk assessment.  Do you accept that that does appear to be the case with some of these criticisms of risk assessments?

A. Well I think the criticisms are that the risk assessments didn't actually add value and that it was, it diverted the attention and the time of the people that were doing them.

Q. In paragraph 56 of your brief of evidence you state, and this is talking about your observations when you left the mine on Sunday night, and perhaps just before we get to that, can you confirm you were only at the mine site on the Saturday and the Sunday, is that right? 

A. Yeah, that's correct.
Q.  And on the Saturday, I think you just attended one IMT meeting, is that right? 

A. No, I think two.

Q. Two IMT meetings.  Certainly not the 8.00 pm IMT meeting because I think you left the site at 7.00 pm?

A. Yes, I can't remember.  Perhaps that could be right.

Q. That is the time you have given in your brief, is that right? 

A. Yeah, that's right.

Q. And certainly in that 8.00 pm IMT meeting there's lots of discussion.  In fact that’s where the GAG appears for the first time.  That’s not something you were aware of?

A. Aware of?

Q. In terms of you weren’t aware of any discussion around GAGs –

A. No, I was aware of the discussions.

Q. – on the Saturday?

A. If I didn't attend that meeting then I wasn't aware of the discussion at that time.
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Q. In the IMTs you were present and there weren’t discussion about GAGs?

A. I don’t recall discussing the GAG.

Q. And on the 21st, was that just the one IMT meeting that you attended, or was it more than that?

A. No, I can’t remember.

Q. So you think maybe it was just the one on the Sunday?

A. I can’t remember.

Q. It’s certainly your observations are limited to, we’ll say three or four IMT meetings.  Would that be fair?

A. The significant one on the Sunday that I recall was the discussion around the sealing and the Department of Labour making the edict that there’ll be no sealing until there’s zero chance of survivors.  That one’s very clear in my mind.

Q. Are you aware, or were you aware, prior to the Commission commencing that in fact there had been an inflatable seal ordered from Perth on the 21st?

A. No, I don’t know.

Q. You weren’t aware of that?

A. I’ve become aware of it, I don’t know when I became aware of it.

Q. But you weren’t aware of it at the time things were happening on the 20th and the 21st?

A. I think my point about the things that were happening, and the inflatable seal is a good example I think, is that things were being done by the police or others, such as sourcing robots, an inflatable – 

Q. Sorry, I can’t hear.  “Such as?”

A. Such as sourcing the robots and inflatable seals et cetera, but that their effort was not directed at the key issues.  These things were being done and were being promulgated as examples of activity of a well organised control group but those were not the critical things that needed to be focused on.

Q. Would you accept that the critical issue, and I think it appears throughout the IAPs, the more critical issues, was in fact trying to work out exactly what the atmosphere in the mine was actually doing.  That was a critical issue wasn’t it?

A. The critical issue that people could do other than analyse was get the borehole down.  That was the single thing that could be done to better knowledge.  Just go back to your first question.  In the event it took 50 hours to drill that hole even though the original estimate was some 30 hours.  So as you say, the risk assessment process, as convoluted and time consuming as it was, didn’t actually slow down the drilling.  It definitely took Dean Fergusson, who would’ve otherwise been actively involved up at the site, it took his attention away, made him very fractious about that process rather than utilising his abilities where they could be brought to best use.
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Q. But on that point - and you have accept that the key focus of the IMT was on ascertaining further samples.  They made decisions about getting a further borehole down and then they did everything they could to make sure that that happened?

A. Well, I don't know what the IMT did to make it happen actually.  I think that Dean Fergusson and his team of 20 or so drilling contractors and other staff that he mobilised or was doing a lot of the doing and some of the Mines Rescue team were determining where those holes could be put to best effect, I think the point I was making about the risk assessments was that it was over the top, time consuming and didn’t add any value.

Q. Okay, but certainly the initial risk assessment for that drillhole, you said in your brief it went through police and Department of Labour, can you name any police officers who saw that initial drilling assessment?

A. No, look I wasn’t involved in the preparation of that risk assessment.  Dean Fergusson did that with a number of other people.

Q. You’ve put that in your brief, but there seems to be no evidence that any police officers saw that drill assessment, do you think perhaps you could be wrong about that?

A. Well –

Q. Given it’s not in your personal knowledge?

A. No, well, I don't know.

Q. Well you made that statement in your brief, I’m just wondering where that comes from?

A. What’s the point of the question?

Q. You have said – I’ll just find the relevant paragraph, 55.

WITNESS REFERRED TO BRIEF OF EVIDENCE 

Q. At the end of that paragraph, this is talking about the risk assessment for the drilling being typed up at about three to 4 o'clock in that day.  And it went through subsequent drafts and approval rounds, and you’ve got, “Including meetings with Pike River Coal, Mines Rescue, New Zealand Police and the Department of Labour.”

A. Yes.

Q. Is that something you in fact don’t have any direct knowledge of?

A. I don’t have any personal knowledge of that.

Q. So where did that information –

A. That came from Dean Fergusson.

Q. Dean Fergusson?

A. That came from Dean Fergusson.

Q. Because certainly the hold-up in getting the drill rig up there that afternoon was in fact weather related and helicopters flying out, as I think you’ve also mentioned in your brief?

A. I’m not holding anybody else to account for the delays in getting the drilling equipment up to the site, or the actual rate at which the drill could be, the rate at which the hole was actually drilled.  All the point I was making was that the risk assessment process was done very competently with the resources and expertise that Dean Fergusson mobilised and had knowledge of the task, knowledge of the hazards and that he should’ve been facilitated to do that in the most efficient way possible to allow him to get on and do the job as quickly as possible.
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Q. And certainly, what you’re talking about is what happened later on the Monday or the Tuesday, but the Sunday process there doesn’t appear to be have been any hold-ups in that risk assessment process?

A. No that might be right.

Q. And just in terms of that risk assessment process, are you aware at paragraph 37 of Steven Bell’s brief of evidence that suggests that in the haste to start drilling, the copper methane protection hadn't in fact been fitted?  Are you aware of that?

A. No I'm not aware of that and I don’t know whether it was a hazard or not.  I know the drilling went ahead on the basis of normal standard operating procedures for drilling until they reached there, sorry, when this risk assessment came into effect.

Q. It certainly appeared from Steven Bell’s brief of evidence that there was perhaps some concern there that it was really an omission that the copper methane protection hadn't been fitted to the drill?

A. Whereabouts?

Q. At paragraph 37 of Steven Bell’s brief of evidence.

WITNESS REFERRED TO BRIEF OF EVIDENCE OF STEVEN BELL – PARAGRAPH 37

A. I can't comment on it.

Q. Perhaps a mistake there in terms of starting without a methane protection. 

A. I don’t know how that defect was actually identified so I don’t know whether it was part of the risk assessment process that had already been - I can't confirm that.

Q. Can't confirm?

A. It may have been as a result of the risk assessment process that that deficiency was highlighted.

Q. Well, it seems from your evidence gathered from Dean Fergusson that the drilling process had started after a risk assessment and then Steven Bell suggesting that it had started, so – it appears that Sunday risk assessment hadn't taken that into account.

A. I understand that the initial drilling down to the 150 metre mark was covered by standard operating procedure.

Q. Looking also at the specialised mining vehicle that you’ve mentioned Solid Energy took up to, or arranged to have taken to Pike River.

A. The SMV.

Q. The SMV, yes.  That’s paragraph 13 I think of your brief of evidence, and that was authorised by Greg Duncan, is that correct?

A. Yeah, Greg’s the mine manager of Spring Creek Mine, he authorised that.

Q. And so he’s one of the first class mine managers that’s been mentioned?

A. Yes, that’s correct.
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Q. And he knew the purpose was that they wanted it to be taken up and put in the portal?

A. I don't think he was involved in anything other than releasing the machine to the site.

Q. Did a Solid Energy personnel remain with the machine at any time or in terms of delivering it up there and driving it once it got up there?

A. Look I don't know who actually operated it.  Quite likely that there would be somebody from Spring Creek, either in the Mines Rescue brigade or otherwise that drove it on and off the low-loader.  Once it was positioned in the drift nobody stayed with it then.

Q. And I think you'd accept probably as Trevor Watts accepted yesterday, that that perhaps wasn't a great decision driving that into the drift?

A. I think it was a conscious decision to drive it into the drift.  Whether it was a good decision or not, I don't know.  Hindsight suggests that it probably wasn't, but I think it was positioned there to allow ventilation apparatus to be installed that may have been required during the course of the emergency.  So I think it was a conscious deliberate decision to park it there to facilitate subsequent operations.

Q. And it’s removal which you talk about at paragraph 76 of your evidence, there were no delays in having it removed from the portal were there?  

A. No I don't.  I think, yeah I think it was proposed to move it because it would be in the way for any subsequent sealing operations, and I think that was an activity that could be taken, that could take place at any time, and I think, I don't think it was held up.

Q. And I think Stephen Ellis, he still had authority to manage that particular action.  That’s what in fact happened, as you said in your paragraph 76?

A. Yes, he was – his approval was sought to allow it to happen so it was a process.

Q. You've also mentioned in your brief of evidence a portable infrared gas analyser set up at the grizzly and Alan Morris’ involvement in that.  Do you recall that, paragraphs 41 and 44 of your brief of evidence?  Just in general terms, you're aware that that happened as well?

A. Yes.

Q. And there were no hold-ups that identified with that particular action that you were aware of in terms of risk assessing or police interference?

A. No I'm not aware of any interference, any delays there.

Q. So those are really the decisions that Solid Energy was involved in on that Saturday and Sunday.  Having looked at those, do you accept that really for those practical mining matters, things were just got on and done in those early days without any hold-ups from risk assessments?  I'm talking here about Friday, Saturday and Sunday.

A. Yes.  I think – yes I'm not quite sure what the point you're making is.  I think my evidence is about the effort that those particular mining people should have been put to.

Q. Certainly when you make that broad statement in your brief of evidence in paragraph 56, that police had no mining expertise and decisions were not being made quickly.  That’s your Sunday night observation.  Then it seems to me there's no particular decision that you can point to that’s not being made quickly?

A. Well the critical decision was analysing, discussing, testing whether and when the place should be sealed.  That was a critical question in front of people that was being sidelined because it was an uncomfortable decision to have to make.  That’s the point of my evidence, if you like.  That’s my main observation.

Q. You didn't raise that in the IMT meetings?  You didn't see it was your place?

A. I raised the issue about sealing.  Yes, I was involved in the discussions and I distinctly remember the Department of Labour responding with the “No more arguments until there's zero chance of survivors.  We're not going to talk about sealing,” and that’s from Wellington.  And I had the discussion with Johan Booyse and Dave Bellett about can we discuss things like the container with double doors in the entranceway to allow people to continue to escape if they can.  Can we talk about compressed air supplies to allow people to survive because we need to be dealing with two objectives here.”  
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A. So we had that discussion at that IMT on the Sunday.  And that failure to confront that issue and to prioritise it and to sit the right people down, not in a cast of thousands, but on a cast of half a dozen, and actually go through the scenarios, through the options, and decide, “Yes or no,” to any or either of these options.  That was not done, and that’s not the fault of the people that were raising it, it didn’t get somebody by the throat and shake them, no, it was the fault of the organisation that was responsible for doing those things.  And we, I, Mines Rescue, can’t be held accountable for the lack of understanding or the ignorance of the police if they were making the decisions, the ignorance of them in seeing what the hazards were.  That’s not our responsibility.  Somebody else was giving their direction.

Q. And you’re aware that the sealing, the final discussions around the sealing, I think on survivability, took several days on the 24th, 25th and 26th of November, have you been here for any of that evidence?

A. No, no I haven’t.

Q. So not an easy decision which you’ve obviously accepted?

A. I’ve never said it was an easy decision.  You had to make a decision.  The decision was either to seal or not to seal.  What happened was that no decision was made.  The discussion was not held.  I’m not saying that if a properly constructed and exhaustive discussion was held about that issue, and the outcome was that, “No, there’s still not sufficient evidence that there couldn’t have been survivors,” then that might’ve been the decision that that group came out with.  My main point is that, not the police, charging the police with making that decision.  The only responsibility, in my view, was to allow that discussion to be had on an informed basis and they should’ve had the knowledge about who present could best undertake that analysis.  I think that the police should be held accountable, or should’ve been accountable for doing that.  I can’t hold the police accountable for making mining specialist decisions but they were accountable for identifying that it was a critical decision that had to be made here and that we need to give it time and resource and focus and have it.  And if the outcome was, “Let’s sit on it for an hour and have another discussion about it after we get some more information,” fine.  But my absolute frustration and annoyance was that nobody in control, in command, who could actually bring together those resources could direct people to do things and give them some decision-making authority or recommendation authority, whatever, that wasn’t done.  So you’re left with people going away and in some half-baked way producing sort of contingency plans.  That was an atrocious outcome.

Q. And I think you would certainly accept that decisions in terms of survivability certainly had to have the involvement of the Coroner and certainly high level decisions.  When Solid Energy, for example, that would certainly be something that would go to either the COO or the CEO of that organisation?

A. It’s not my call as to whether the Coroner would be involved in determining survivability questions in the middle of an emergency.  I would think that it’d be under a MEMS structure, how we would see the the CIMS structure working in fact is that the incident controller has a team that he had pulled together, has responsibilities to ensure that he’s got sufficient high competent resources, all points of view, all potential intelligence judgment experiences brought together in the question, I wouldn’t be, and that might include the COO and CEO of the company of course but it’s a company responsibility about making those hard decisions and you can’t decide to shuck off that responsibility because it’s too hard a decision to make, so we won’t make it, there’s no point at which the company and the mine manager has the luxury of being able to say, “Oh, it’s all too hard for me, I’ll let somebody else make that decision,” it’s irresponsible.
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Q. Okay, well if we can perhaps look at the Solid Energy structure in your, I think, health and safety management system plans for Spring Creek, for example, which is SOL3H4003.004/39.

WITNESS REFERRED TO SOL3H4003.004/39

Q. That shows part of the organisation and management in level 2 or 3 incidents.  This, the type of scenario we’re dealing with here is clearly a level 3 incident, you’d agree?

A. Yep.

Q. And the operation manager would report directly to the emergency management team, and that would be in Christchurch, is that right?

A. Yeah, the COO’s based in Christchurch, whether he would stay there in an emergency situation, I’m not sure.

Q. Well, this is an emergency response plan, so it seems to assume that he would remain there in Christchurch and that’s where the crisis management team would be set up.  Does that appear correct?

A. Yeah, that’s what it says there.  What would be the outcome is, time will tell.

Q. Sorry, that’s why you had your phone conference I think, that’s where the person was when that sort of structure was set up for Pike –

A. Well, the COO stayed in Christchurch because this incident did not require or would not benefit from his being over closer to the action, that might not be the same situation in the event of a Solid Energy emergency.

Q. And certainly for that telephone conference you mentioned in your brief, or sorry, in Mr Bragg’s brief, I think there were 17 attendees to that telephone conference.  Paragraph 25 of Mr Bragg’s brief that you read out to us earlier.  Does that sound right?
A. I’ll take your word for it.

Q. Is that as you remember it, you were on the phone conference I think as well, were you?

A. Well, as I said earlier in my discussion I wasn’t aware of who was on the phone call when I was talking.

Q. And just flicking over a couple of pages in the Spring Creek plan, looking at /42 in that same document Ms Basher, that sets out the emergency response structure that Solid Energy would have in a level 3 incident, is that right?

A. That looks correct.

Q. And the incident controller appears to be on the bottom level, on the left of that diagram and is that where you’d see the emergency services as fitting in under that part of the structure?

A. I think it’s only on the bottom to squeeze it in.  If you follow the lines down, I think he, it’s the, reports to the emergency manager commander control.  Yes, that’s where the operation –

Q. So am I right that the Solid Energy structure would have perhaps four levels.  That you have a scene controller and an incident controller and then at the site, emergency management team, then the crisis 
co-ordination team, then on top of that the senior management group, does that sound right?

A. Yes, that’s what this shows, yes.

Q. And those big decisions, I take it, would be the senior management group would have an input to those as the CEO and COO would.  Is that right?

A. No, it’s likely not right.

Q. But certainly the plan outlines where I think the other crisis and emergency response document outlines that if they’re unhappy with something being done at the site, that they retain ultimate control as the employer, obviously?

A. The first responsibility of the company is to ensure that the sufficient resources and qualified people are actually managing the incident at the mine and that there’s an operations controller there and the incident management team are competent and capable to exercise judgement.  There’s obviously going to be communication but not at the expense of pushing decisions up that need to be made at the mine site.

Q. But do you accept that survivability, sealing in particular, is one of those decisions that would of course have to be escalated to the highest part of the company?

A. Yes, the survivability question has to be, as I said earlier, it has to be absolutely analysed to get the best answer possible.

Q. And I take it your thinking around the Saturday and the Sunday was really based on the gas results of Robin Hughes and what Robin Hughes had told you about his analysis of the gas results?

A. Well they were the gas results that were being collected and ferried down to the Mines Rescue station for analysis.

Q. And you’re aware that Darren Brady has perhaps a different view to Mr Hughes as to how the analysis of those results took place, or what those results in fact meant?

A. I think there was some discussion about what the results meant.

Q. And are you aware that Mr Ellis was one of the ones that perhaps had a more conservative view along the lines of Mr Brady’s view?

A. Yeah, I don't know what Mr Ellis’ opinion was.

cross-examination:  Ms MCDONALD
Q. Mr Smith, did you believe that the risk assessment for the piercing borehole was sent to Wellington Police and Wellington Department of Labour as a separate communication?  Did you think it actually went to Wellington in sequence, rather than being copied to Wellington?

A. How do you mean, can you clarify the question?  What do you mean?
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Q. Well you’ve said at paragraph 65.3 of your brief of evidence that the risk assessment went to the police at Wellington to the Department of Labour of Wellington, before coming back unapproved.  I'm asking you whether you believe it went to Wellington as an additional step in the process?

A. Yes I think I did believe that.

Q. Do you know that’s wrong?

A. No.

Q. Where did you get that information from?

A. I think this came from Dean Fergusson.

Q. Sorry?

A. From Dean Fergusson.

Q. Right, so he told you.  Did all of your information about this risk assessment and the process, second-hand effectively having been told to you by Mr Fergusson?

A. Yes, virtually all the information around the borehole is as a result of Dean’s discussions, recollections and discussions with me about it, yep.  But I've got no reason to believe that Dean’s inaccurate in his conclusions here.

Q. Well, he’s inaccurate in that respect, at least, because the evidence is clear that it didn't go to Wellington, it was cc’d to people in Wellington as part of the process but it didn't go to Wellington.

The Commission:  

Sorry, what’s the distinction in that?

Ms McDonald:

As a separate step sir.  That it didn't go to Wellington as a separate step that delayed a process.

the Commission:  

It was copied to Wellington, it must've been copied there for a purpose, and wasn’t the purpose for it to be looked at in Wellington.  Are we playing with words or is this a…

Ms McDonald:

No sir, well it was never considered by Wellington it was all dealt with at Greymouth the fact that someone cc’d into an email.

the Commission:  

What was just sent to somebody in Wellington so that they were aware it existed rather than to do anything with it?

Ms McDonald:

Yes sir, and they didn't do anything with it in this particular case.

cross-examination continues:  ms mcdonald

Q. Now, I take it from your answers to Ms Lummis that you don’t seem to accept that risk assessments should be reviewed, is that right or not?

A. I don’t think I said that.

Q. No, that’s what I took from one of your answers, so you do think they should be reviewed?

A. It’s horses for courses, actually, that’s what I believe.  The review process can be conducted as part of the risk assessment process.  I mean risk assessment follows detailed planning.  People have got this view, I think, they trot out this term, risk assessment, to mean some sort of faultless exercise, in actual fact it’s just a term for reviewing the plan that’s been arrived at, so it’s a step in itself, it’s distinct from the actual planning of the operation so you’ve already got a review step in place and depending on the severity and the seriousness of the task that’s being undertaken, will determine what resources are brought to bear in the initial planning as risk assessment and whether a third level of review is required, so it will need to be totally open and also take into account the urgency of the decision that’s required.  What are the real risks that we are actually dealing with here?

Q. So you do believe it should be reviewed and you do believe, I take it, that it’s an important process?

A. Yes, the planning and the assessment of the risk is obviously important.

Q. And you believe all information on hazards should be reviewed as part of a risk assessment process, all risks, appropriate controls?

A. All hazards need to be identified and you need to determine that the controls in place to minimise the risk of those hazards is properly dealt with, with having regard to the level of risk, the level of hazard and the upside potential, what are we trying to do here?  Need to have some balance as to what resource is brought to bear on it.

Q. And you’ve said that, haven't you, at paragraph 65.1, “An ongoing process of evaluating all available information and hazards so as to ensure that all risks have been identified and appropriate controls are in place.”  You see that in the middle of that paragraph?

A. Yes.

Q. Are you aware that the Department of Labour officials were asked to assist with the risk assessment process, it wasn’t a process that they put in place or designed, they were simply asked to assist, are you aware of that?

A. No.

Q. And they were asked to review the risk assessments, that was something they were asked to do by police?  Were you aware of that?

A. No.  I'm not aware of their relationship between the police and DOL or what the DOLs accountabilities were.
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Q. Now, your – I just want to cut through this fairly quickly given the time but paragraph 63.5 of your brief of evidence, I'm going to put some times to you that have been taken from the email exchanges, and if you want me to put the emails up I will do that.  The only reason I'm not is in the interests of saving time, so –

A. Which clause are –

Q. Paragraph 65.3 of your brief.  So you tell me if you want the documents up on the screen if you don't accept what I'm putting to you or you want to check me.  Now the evidence, as I understand it from reading the documents, is that the particular risk assessment, and it’s the one that you've referred to as having been the final draft that was signed off at 1.55, that that went to police at Pike River, an officer by the name of McGurk, at the site at 2.08 am.  So it probably lines up with you saying it was signed off at 1.55.  Thirty-one minutes later at 2.39 am it went from the site, from police at the site to the police at Greymouth.  About an hour and a half later, so it stayed with police in Greymouth for about an hour and a half.  It then went at 4.12 am from the police in Greymouth to the Department of Labour in Greymouth under cover of an email where the police officer was expressing the point that it was a bit too technical for police to understand.  Were you aware of that?

A. No.

Q. The Department of Labour inspectors were then asked to look at it, given that communication, and they worked on it along with another risk assessment in relation to the robot that they were doing at the same time between 4.12 am and 8.54 am.  So it was with the Department of Labour people for four and three quarter hours.  Were you aware of that?

A. No, but I take your maths to be correct.

Q. And then it was sent back to the police at Greymouth with some questions and some suggestions on it, and you referred earlier to the risk assessment.  You put that up on the screen and I'll come to that in a moment.  You've said it was rejected by the Department of Labour hadn't you?

A. I said it came back with a whole lot of corrections to be adopted or considered.

Q. Well no, actually you have said it was rejected in your brief?

A. Same thing I think.

Q. So, but you agree with me it came back  with a whole lot of handwritten comments, in fact all of the handwritten comments that are on that document are the comments of the Department of Labour people.  Do you understand that?

A. I understood that to be the case.

Q. Now, I'm not going to spend a lot of time with you on this point because there are people, particularly Commissioner Bell, who will know far more about what should go in a risk assessment than me, but I just want to highlight one or two matters with you.  Could we have DOL7770020002‑08.  Well, first, page 11 of the risk assessment.  You'll see there the risk ratings that have been entered by the Department of Labour personnel?
A. Yeah, I can see those.
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Q. And that’s appropriate to put those risk ratings into a risk assessment document isn’t it?

A. Well –

Q. It’s not?

A. Well it’s superfluous to this case.  These are all subsets, are they an assessment that took into account the proposed controls that are already there.  And the risk assessment team has considered all those proposed controls around the single hazard and has come up with a total residual risk rating.  You know, to try and fill in all the gaps down here is fine but doesn’t add anything and it doesn’t suggest that the original total assessment of all those controls that the team identified in the first place was incorrect.

Q. So you’re effectively saying that really there wasn’t a place, in your view, for this risk assessment to actually be reviewed by the Department of Labour people.  It should’ve just simply been left with Mr Fergusson and not referred to the Department of Labour people at all, so the request for their assistance wasn’t appropriate.  Is that what you’re saying?

A. Well I think we’re agreeing actually, yeah.  I think that given the expertise of the risk assessment, the Department of Labour people that were assessing this and taking the comments as some sort of indication of their value add, I do agree with you.  And I think that they would’ve been better to have assessed the competency of Mr Fergusson and the team that were involved in doing this, were very competent to arrive at the decision that they did because they haven’t added anything.  So I think –

Q. It’s a little unfair isn’t it Mr Smith for you to, if you hold that view, for you to criticise the Department of Labour people when they were asked to review this risk assessment?

A. Well maybe, I don’t know who asked them, maybe they should’ve said, “We’ve looked at the credentials of the team that are doing this and all we can see is excellence across the board.  And, I don’t know, 500 years of accumulated combined experience in drilling in mineral, in coal seams and petroleum drilling and drilling inseam gas drilling, every activity that this risk assessment is actually covering, we think that they’ve got a lot more experience than we have and they’re qualified to determine it.”

Q. So this is really about a concern that you have that your Mr Fergusson was being reviewed or second-guessed, as you’ve put it in the brief, by a Department of Labour person.  Is that right?

A. No.

the commission addresses ms mcdonald - question

cross-examination continues:  ms mcdonald

Q. Well I just want to take you to two parts on the risk assessment, but before I do you’ll understand my point, I’m putting to you that it is unfair for you to blame the Department of Labour people for all that –

the commission addresses ms mcdonald - question

cross-examination continues:  ms mcdonald

Q. There’s two parts in the risk assessment that I do want to take you to, that’s page 14.  You’ll see there the addition of, “CO poisoning and CO explosion?”

A. Yeah.

Q. Adding CO poisoning rather than just the description of personal injury, do you not accept that that is a better description of a hazard from this activity?

A. I accept that there’s elaboration, originally it was personal injury, and it’s correct that CO is a poisonous gas and it’s an explosive gas so, yes, it’s correct.  Whether that clarification was necessary I don’t know.  I think that the people that did the original assessment figured out that it was both a poison and an explosion and the measures they put in place dealt with both of those hazards.  It might’ve been a bit more accurate to identify them as two separate hazards in fact, rather than lumping them together, but it hasn’t changed the controls that were proposed and were subsequently put in place.
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Q. And coming along to the proposed controls, the Department of Labour inspector has added a, what’s called, I think it’s a TARP, isn’t it, a trigger, action, response and then withdraw when CO reaches 25 ppm?

A. Yes.

Q. And that’s quite a useful and helpful trigger response, isn’t it, rather than a general one that was there before?

A. Well, I’d need to know what the detector there would trigger at.  Normally in a mining situation, and I’m presuming this is the setting would be the same, they do trigger at 25 ppm anyway.  That’s the trigger that we use in the underground environment, so I’d say that’s just a point of fact.  Don't know whether it’s actually changed the actual control that they set on that machine.

Q. So really, what you’re effectively saying is that your people would’ve known all of this anyway and it didn’t need to be added to the document, is that right?

A. I’m pretty confident of that, yes.

Q. You’re confident of that?

A. Yep.

Q. The other matter, just briefly, relates to your comments from the brief of Mr Bragg that you referred to, about paragraph 68 of that brief, where you talk about the department’s role or not the – what you see as not being the department’s role.  Can I just be clear with you Mr Smith?  The department are not advocating such a management role as you’re contemplating in paragraph 68, except to the extent that they needed to carry out their statutory responsibilities.  Is that not what you understood the position to be?

A. I don’t – I’m not quite sure what your point is, what?

Q. Paragraph 68?

A. Yeah, yeah, yep.

Q. You said, “Solid Energy understands that in practical terms for around material part of the emergency response at Pike River, the police would not approve operations without the approval of the Department of Labour.  Seems planning does not envisage DOL having such a role and we would be concerned if DOL took or was given such a role.”  Now, I’m suggesting to you, the Department of Labour are not advocating that they have such a role, other than to be able to carry out their statutory responsibilities?

A. We’re on the same page then, there’s no disagreement between us.

Q. Right, so again, that was something you hadn’t understood prior to giving evidence today?

A. Well, it’s not something I understood after listening to the evidence yesterday actually.

Q. From who?

A. The argument, the discussion mostly, I think, it was the examination by Mr Stevens around what constituted the ability to use their prohibition powers as opposed to approving and not approving things.  I think it was very confusing, so if what you’re doing is merely stating the status quo that Department of Labour have got the ability to prohibit, but otherwise have no involvement in decision-making, then we’re on the same page.

Q. Good.

cross-examination:  mr wilding

Q. Mr Smith, in your opinion was assessing survivability a critical matter that ought to have been considered on and from the 20th?

A. Yes.  It should’ve been a continuous assessment right from the outset.

Q. And in your opinion, would contingency planning for potential inertisation of the mine fall into that same category?

A. Yes.

Q. Am I correct in surmising from your evidence that an underground coal mine emergency will often require expertise that Mines Rescue’s not equipped to provide?  For example, in relation to evaluation ventilation system?

A. Yes, there are lots of skills required to manage an emergency that aren't held by the Mines Rescue Service.
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Q. And do I also take it correctly that it’s not a function of mines emergency to perform the role of incident controller?

A. No, I don't think it is.  They have often fell into that position as being the, especially in smaller mines, being the best qualified to do that, but it’s not a desirable, it’s not part, it’s not their automatic role, it’s not what they are there for.

Q. It’s not something they are trained for by Mines Rescue?

A. They have a lot of knowledge about incident management but and that’s good to have, but it’s not their role to manage and lead incidents on or responsibility that I think belongs to the mine owner and the mine manager.

Q. Do you agree that there are circumstances where it wouldn't be appropriate for the statutory mine manager to be the incident controller?

A. Yes.  Yeah, there's likely to be incidents.  The mine manager might be involved in the incident himself.  He’s likely to get taken out of the play in terms of managing the situation.  It’s a stressful operation I spoke earlier about, and he may prove not to be able to continue to take all those responsibilities of the incident controller.  It may be that it’s outside his area of expertise and it may be better use, he’d be better deployed doing a particular activity rather than being the incident controller.  And so there's a number of situations where the man himself and the company and the man, supervisor in particular, would need to take account of the requirements of the role and act accordingly.

Q. In that circumstance, would you support a first class mine manager from another mine being involved as incident controller?

A. Yes, of course if there's nobody available at the mine that has the skills and the aptitude, experience, the qualifications if you like, then somebody else has to be found to be put into that role and that person might come from outside the organisation.  I think that’s especially likely in the New Zealand environment.  We have small mines where Solid Energy would no doubt find itself stepping up to the mark to offer its services.  The only caution I would make is that the appointment of that person has to be the owner of the mine.  They have to say, “We want, we see that you've got the skills and the abilities to do that job.  If you're able to discharge those, we would be happy to appoint you.”  But, you know, effectively he’s appointing those people to act on the company’s behalf.  It’s not Solid Energy or somebody else coming in to take over the responsibilities.

Q. Is that essentially because the incident controller will be making decisions about the staff, equipment and plant and mine of that operator?

A. Yeah, the serious decisions and the mine owner has to, when he’s making those appointments, has to know that, what he’s actually delegating. 

Q. You've referred to Solid Energy having changeover stations.  Can you just describe, by way of list perhaps, the key components of those?

A. Yeah.  They've been referred to at Pike as fresh air bases, which I think is an incorrect term.  We've previously used a term, “refuge bay” and my evidence around Sago today describe why we call them changeover stations, and it’s important that everybody understands that’s what they’re for.  They're there for people to self-escape.  So they are equipped actually and will function as a refuge bay and in an emergency where people can't get out they will function as a refuge bay, but they are – our system is designed around them being a changeover station where men can go in there and change their self-rescuer into a new one, and we've got two systems.  They're broadly similar in terms of componentry resources.  East Mine is designed around self-rescuers and Spring Creek’s is designed around CABA, which are compressed air breathing apparatus.  
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A. So there’s advantages of both, pros and cons for both but currently we have two different systems but they both rely on the people at the face in an emergency donning their self-rescuer and they wear it on their belt, they don it in the event of an observed need or are instructed to do so, make their way, following a lifeline if necessary to the first changeover station.  East Mine currently has five, because it’s a large mine, there’s five kilometres from the face, so there’s two transportable changeover stations and three permanent changeover stations.  At Spring Creek there’s currently two, one serving the western district and one serving the southern district which is due to be disestablished.  They’re located well within the duration of the belt-worn SR60, gives you 60 minute duration, they’re located generally much closer to the face than that so the person can escape from the face into the changeover station, which, if I can talk about the permanent ones which are more important, I think.  They are designed to withstand an explosion and a fire so they’re equipped with concrete walls built into the mine itself, quite large rooms, equipped with an airlock so that the contaminated air doesn’t enter the changeover station itself.  It has, in the case of Spring Creek, has a cache of cable which people can exchange their self-rescuer for a CABA.  In the case of East Mine, they can go in there and exchange their self-rescuer for another self-rescuer.  It’s also equipped with borehole connection to the surface which, if I can just talk about East Mine which is where Spring Creek is aiming at, currently this current changeover station at Spring Creek aren't equipped with a borehole to the surface. Difficult country to get in, but that’s what we’re planning on doing within the next month or so.

Q. Well, I wonder if we can just focus on those at east Huntly?

A. Yep.

Q. They have a borehole at the surface?

A. Yep.

Q. Does that have a compressor attached to it at all?

A. Yep, each borehole has an independent air supply so it’s a compressor connected to a borehole, the borehole also can be used to transport food, it’s got communications down it.  We’re in the process of putting a tube-bundle system around it so it can sample the air, that’s a recommendation out of here.

Q. And is the compressor located at the surface or down below?

A. It’s located on the surface, it’s can be activated from within the changeover station, it can be activated from the control room or it can be activated from the compressor itself.  It’s a reasonably fail-safe system.  The latch connected to a number of – to remain within the changeover station with a large number of face masks which are connected to the air supply which can be activated and people can sit in there for as long as they like, or until they’re instructed to move out or until they’re rescued.

Q. And aside from the air which can come down the shaft, is there also a compressed airline?

A. Yes, it’s connected to the mine compressed airline but there’s potential for that compressed airline to be disrupted in a serious explosion.  That’s why we have a borehole connecting, making the changeover station independent of what’s happening in the mine itself.

Q. Is there a communication system?

A. Yeah, I think there’s two or three communication systems, I think it’s connected to the mine telephone system and it’s able to be connected to the Mines Rescue radio system and I'm not quite sure where there’s another dedicated phone system as well at the borehole.  It’s as fail-safe as we have been able to make it at this stage.

Q. I won't go into more detail now, given time constraints, but I'm assuming that you can supply the Commission, if it wishes, with details of the various emergency systems and training?

A. Yes, we can do.

Q. Are you able to comment about the use of brattice as the doorway for a fresh air base or changeover station?

A. Yeah, sometime ago, decades I guess, and I think that’s what Sago used, the instruction was to find a cavity or find a dead-end somewhere, take a bit of brattice and try to seal yourself in and make use of what air you can seal in there.  It’s a very rudimentary system, you know, fraught with problems really, I mean, it’s an absolute last resort.  We train our men to be comfortable and well conversed with how to escape from the mine and to utilise our changeover stations to keep themselves safe.
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Q. And I’m presuming brattice wouldn’t be explosion proof?

A. No, it’s designed to be fire-proof, fire resistant anyway, but no it would take a lot of time and effort to make it air-tight actually, except in a very small regular opening it’d be, as I say, very rudimentary and there’s no possibility of making it explosion proof.

Q. Are you able to comment on the practicality of a person using a series of self-rescuers one after another in order to preserve an oxygen supply?

A. Yes, it’s theoretically possible that if a person found themselves with a large number of self-rescuers and wasn’t unable to do anything else, that they could sit there and work their way through them.

Q. Are there any limitations on how long someone might be able to do that for?

A. I don’t think there’s any physiological reason, a person falling asleep would pose a difficulty but, you know, in terms of getting breathable air out of a self-rescuer I don’t think there’s a limit as to how many you could go through.

Q. And I presume there’d also be a need to work out how you’d be able to drink water or eat food as well?

A. Yes, I don’t think it’s a long-term survival option.

Q. And would that same comment apply to use of a compressed airline for oxygen?

A. Yeah, compressed air, and we’ve talked about it, and it’s a sort of a place to go to in an emergency.  I think the practicalities, especially in a high concentration, high carbon monoxide atmosphere, I think that, I don’t know whether there’s any records of people actually surviving in that situation, it’s quite hard to avoid breathing in external air while you’re actually breathing through a compressed airline.  So I think it’s a short-term fix option as a last resort but not a long-term survivable solution.

Q. I presume you’d either have to have a mask or else hold your nose to make sure you didn’t breath in the atmosphere?

A. Something like that.  And even, you know, there’s been occasions with masks on, BG174s which have the same sort of situation.  You’ve got a face mask full of compressed air, if that’s not a good seal then you do breath in outside atmosphere and if that’s high concentrations of carbon monoxide that’s not a good outcome.

Q. Did the police used to conduct familiarisation visits to Huntly East Mine?

A. Yes.  We have had those.  

Q. How long ago would it have been last before Pike River?

A. Yes, well we did have a meeting post-Pike River.  But before that I think it was something initiated by us actually to familiarise, I think we took them through a mine induction, took them underground to show them what went on.  And that was really to allow them to attend low level incidents.  If someone was hurt we needed St John’s to assist in dealing with an injury or police to deal with something that needed their attention, that was to allow them to actually enter the mine to do that.  And I think, to answer your question, it is likely to be two to three years ago from memory.  It hasn’t been a regular annual update.

Q. Did that include any training or discussion about how Solid Energy and the police might interact with each other in the event of an underground mine emergency?

A. There was likely to be discussion around that.  I think it would’ve been like the recent one with Assistant Commissioner Nicholls and Superintendent Carpenter, I think, post Pike when they were looking at our operation for their own benefit I think.  We talked about our operation and our emergency system and how we would operate, pretty much along the lines of the evidence I’ve given actually.  We did get into the odd argument about what the police’s involvement would be but we decided to leave it to here.  But, yes, in the previous instances, yes we would’ve talked about how we actually would run an incident.

Q. Did it result in any written agreement?

A. No, I think police were happy to understand how we would run the place and to be ready and able to provide any assistance.  And that’s sort of been our experience at previous incidents as well they’ve been, the local police have been happy to attend and to provide assistance as requested. 
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Q. Do Solid Energy have a mutual assistance scheme with other mine operators?

A. Well, not as such, no we don't.  I think we responded from locally and an as an organisation immediately in this incident, and put every resource to bear that we could possibly think would be useful, people and physical resources, including consultants that we had, consultants and contractors that we had on-call, on-tap, we don’t – we would do that again in any future circumstance of course, big or small, but I think a reciprocal arrangement, we’re not looking for that.  We organise ourselves so that we’re capable of managing our own resources required, but whether there is a thought within Solid Energy of having something more formal, I don't know, but we would respond in a similar fashion in the future.

questions from COMMISSIONER BELL:  

Q. Mr Smith, I’ve just got a couple of short questions.  What do you actually see would be the role for a Department of Labour in a future emergency?

A. For me it depends on the people.  If the Department of Labour has well qualified inspectors or other staff that are able to be made available, then they would be welcomed as people with those qualifications and that experience and those benefits.  As far as the Department of Labour as an organisation, I think I agree with the Department of Labour themselves, that they would be seen as having the power to prohibit action that they do have under normal day to day activities.

Q. Because Ms Haines yesterday talked about the advisory role of a mines inspector and she also mentioned the new structure coming in with a chief inspector and three inspectors below him.  Would you see that as a more useful structure to help in an emergency situation?

A. Yeah, as I say it all depends on their ability to actually resource and recruit people that have got the sort of experience that’d be useful.

Q. And just a tiny one, we had that risk assessment up before talking about CO explosions, what’s the chances of a CO explosion coming out a borehole?

A. Well, I sort of got, dragged my memory, going back to when I did a gas test last, but I think CO’s explosive from 12% upwards, so on ultra high concentrations of carbon monoxide it’s an explosive gas, so it’d have to be a serious heating or a serious fire to produce that amount of CO, but.

Q. It would be almost nil, really, would be the answer?

A. I think methane explosion is probably the greater thing to worry about.

Q. Well that’s what I would’ve thought you’d been a methane explosion rather than a CO explosion?

A. Yep, I think the remedy for both is the same, so yep.

questions from the COMMISSION:  

Q. Just one matter Mr Smith, in paragraph 70 of Mr Bragg’s statement, there’s reference to this initiative that you said was under way between your corporate risk team and others including the police in order to try and reach a memorandum of understanding or something similar in relation to an emergency response structure.  Is that ongoing, that initiative?

A. Yes, it’s definitely started.  We’ve had, as I just referred to, we did use the opportunity when Assistant Commissioner Nicholls and Superintendent Carpenter visited East Mine and I’m not personally aware of what discussions been had at a corporate end, but we did have discussions about that and said –

Q. Well, can I stop you?  I just wanted to know, it is ongoing?

A. Yes.

Q. Thank you, and obviously you’ll be happy to let us have further information about the initiative as it develops?

A. Yes.

Q. And can I just state publicly on behalf of the Commission that the fact that there is a Commission which has terms of reference and extend to aspects like this, should not be seen as any inhibitor on your taking such an initiative and pursuing it.  So that’s understood?
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A. Yes we do.

Q. In fact the opposite is the case.  We welcome the fact that organisations such as Solid are looking at issues arising from Pike and pursuing them of their own volition in parallel with this inquiry?

A. Yes, we're definitely looking to learn whatever we can from it.

witness excused

commission adjourns:
4.56 PM

coMMISSION resumes:
5.14 pm

THE COMMISSION ADDRESSES MS SHORTALL – EXAMINATION

MS SHORTALL CALLS

PETER WILLIAM WHITTALL (SWORN)

Q. Mr Whittall, can you state your full name to the Commission please?

A. Yes.  Peter William Whittall.

Q. And you presently hold the position of CEO of Pike River Coal Limited (in receivership)?

A. I do.

Q. And were you appointed as chief executive officer just six weeks before the 19 November explosion in early October 2010?

A. Yes.

Q. And prior to becoming CEO of Pike River Coal Limited had you held the position of general manager mines since 2006?

A. Yes.

Q. And have you prepared and filed a 56-page statement of evidence recording your involvement in the search, rescue and recovery operations after the 19 November explosion and specifically in communications with the families of the deceased?

A. I have.

Q. And is that statement marked, “PW0061”?

A. Yes it is.

Q. And do you confirm that the statement is true and correct?

A. Yes I do.

Q. Let’s start with your qualifications and experience, and I don't intend to go into this in real detail given that you've already given some of this evidence during Phase One, but can I start by confirming that you achieved your first class mine manager’s certificate in New South Wales in 1996?

A. That's correct.

Q. And your first class mine manager’s certificate in New Zealand in 2005?

A. That's correct.

Q. And that certification also enabled you to be a tunnel manager, is that right? 

A. There's two separate qualifications.  A first class coal mine manager’s certificate and I also achieved my first class metalliferous mine manager’s ticket and it’s the metalliferous mine manager’s qualification that enables me to be an A grade tunnel manager.

Q. And you have a Bachelor of Engineering with honours in mining engineering?

A. That's correct.
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Q. And an MBA?

A. Yes, I do.

Q. And you’re also registered in both New Zealand and Australia as a mine surveyor?

A. That's correct.

Q. You’re a fellow of the Australasian Institute of Mining and Metallurgy?

A. That's correct.

Q. And is it fair to say Mr Whittall that you have around 30 years experience as a coalminer and mining executive?

A. Yeah, I started in February, 1981, so yeah, coming up 31.

Q. Now before joining Pike River you were the manager of underground coal mines for BHP Billiton in New South Wales, is that right?

A. I was a manager within BHP Billiton, Illawarra Coal System, yes.

Q. And you were involved in the development of the Greenfield Dendrobium Mine in Illawarra?

A. Yes.

Q. And an operation of the Tower and Appin Mines in New South Wales?

A. Yes.

Q. Did you have any experience in New South Wales of emergency exercises?

A. We ran emergency exercises at the mine sites that I worked at, both when I was an undermanager, and undermanager in charge and also a mine manager so I’d run emergency exercises, but I’ve never been involved in an actual emergency.

Q. Let’s turn to positions and reporting lines.  When you joined Pike River in 2005, who was the general manager?

A. Gordon Ward was the general manager of New Zealand Oil and Gas and he also was the general manager of Pike River Coal as a subsidiary company.

Q. And what did you understand Mr Ward’s involvement to have been up until that time with Pike River?

A. It was essentially his project, he’d been with New Zealand Oil and Gas at that stage for about 15 years or so, and I think he’d first got involved with the Pike River Coal lease when New Zealand Oil and Gas bought in the 80s and he’d essentially taken it through from the mid-90s through all of its environmental, Environment Court consents, et cetera, so he was the one who recruited me.

Q. And did Mr Ward subsequently become CEO of the company?

A. Yeah, he transferred across from New Zealand Oil and Gas to Pike River Coal full-time in January 2007.

Q. And did Mr Ward hold the position of CEO until early October 2010?

A. That's correct.

Q. And when did he leave?

A. Yes, I think he left in the first week of September, he resigned on Friday morning and left about an hour later and I filled the role as acting CEO for three or four weeks before I was appointed to the role full-time.

Q. Until Mr Ward left the company, did you report to him?

A. That's correct.

Q. And until January 2010, did you live in Greymouth and work at the mine site?

A. Yes.

Q. In 2009, just to orientate us before we talk about emergency response planning at the company, can you describe generally the nature of your job as general manager of mining?

A. Yes, the role evolved a little bit.  Initially the general manager of mines had as direct reports each of the functional departments of production and coal prep plant and engineering, safety department, human resources, those sorts of things, I think we’ve gone through in Phase One.  Later in 2009 with the appointment of an operations manager, then there was a subgroup that reported through the operations manager, which included engineering, health and safety and the coal prep plant as well as production and so through 2010, my departmental reports were the human resources, environment, tech services and that operations group headed by the operations manager, so that was my onsite function, but my function was probably, possibly 60-40 split, 40% was at that stage dealing with head office issues, capital raising shareholder briefings, travelling to Australia to talk to investors, so basically I worked with Gordon Ward, talked to him sometimes four or five times a day.  He was based in Wellington and he also came down to site every week.  That’s when I met with him when he was down there and we shared an office next door, so I had a split site and corporate role.

Q. And did the general nature of your job change when you were relocated to the company’s head office in Wellington in January 2010?

A. It did, not of its own essence, I still had responsibility for the same departments, but with the employment of Doug White into the operations manager and Mick Lerch into the mine manager’s role, it was the first time I’d had a proper double layer of reporting below me, so I had a mine manager and an ops manager as well, so that gave the board and Gordon comfort for me to relocate to Wellington to the head office but I still travel down the mine site each, most weeks, usually for two days and still kept up my direct reports which were human resources, tech services and the environmental department as well Doug White.

Q. Did the statutory mine manager’s report through to the operations manager of the company, is that right?

A. That's correct.

Q. Now, after Pike became a coal mine in late 2008, did you ever hold the position of statutory mine manager?

A. I did for a few months.  We had an operations manager who worked with us from April ’09 till about September, I think, late September 2009, and when he resigned, he’d resigned several months earlier, and when he left at the end of, September, we were in the process of recruiting a new mine manager, but I couldn't get one to start before the end of the year, so I agreed to take on, I was currently the general manager, and I  got Greg to take on the role as mine manager as well.
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A. But, we also brought in a very experienced mine manager, a chap by the name of Russell Howarth, who was from Australia from New South Wales and he acted on site as, like production manager, he dealt with the day to day issues because obviously I was based in, sorry I was still based on site but I was still doing the general manager’s job.  But I didn’t appoint him to be the statutory manager, he didn’t have a ticket in New Zealand, and we were going through a lot of, mostly Strata control, optimisation processes, and I thought it was unfair to ask a part-time mine manager to take responsibility for those issues.  So I took that ticket on.

Q. And just so I’m clear, is Russell Howarth the individual that you’re talking about?

A. That's correct.

Q. Now Mr Rockhouse has given evidence about an attempted climb of the vent shaft in late 2009 and has stated that you failed to show up, or sign off on a risk assessment related to using the vent shaft as an exit way.  Do you understand that that evidence has been given?

A. I recall Neville saying that, yes.

Q. I just wanted to clarify a couple of things here.  First, Mr Rockhouse told the Commission, and for the record this is at page 1355 of the transcript, that he has an email dated 1 October 2009 from Russell Howarth suggesting a test escape.  Do you recall Mr Whittall that Mr Howarth was looking into matters involving use of the shaft as an escapeway in late 2009?

A. Yes, and before him Nigel Slonker was the mine manager, operations manager had been dealing with the matter with Mr Rockhouse and then so in the interim after Mr Slonker left Russell took that issue on, on my behalf, or on the mine’s behalf. 

Q. Did Mr Howarth raise any particular concerns about this matter with you?

A. Not of significance, no.

Q. Do you recall being unavailable for a test escape in late 2009?

A. Yes I do.

Q. And do you recall why you were unavailable?

A. Yes, I was at the mine site that day and they’d previously arranged it a couple of weeks before and I was unable to attend the site so they rescheduled it for a day that I knew I would be on site.  And on the day I was given alternate work by Mr Ward that he saw as more pressing and I was required, I was actually dressed to go underground and spent the rest of the day in my office in my overalls, and had to attend to corporate matters.

Q. Did Mr Rockhouse come back to you following the test climb about any issues with it?

A. Yes he did.  We had a discussion on the work that was done on the representative group that was involved in that exercise and the need to go into start doing a risk assessment process and to start looking at the whole process of that use of that egress, fresh air bases, a whole range of issues which had already been dealt with months earlier between
Mr Slonker and Mr Rockhouse.

Q. Now Mr Rockhouse has also given evidence that he did everything within the constraints of his job to prevent the shaft being declared a viable means of egress.  Do you have any comments in that regard?

A. I was somewhat confused by Mr Rockhouse’s comments about everything within his powers or whatever terms he used.  I don’t have it written down in front of me.  He was the health and safety manager, or safety and training manager for the mine, I’m not sure which restriction he saw on his powers in that regard but I don’t see any restriction on his powers as a health and safety manager.

Q. And Mr Rockhouse also gave evidence that he was, and these were his words, “Not involved in any way, shape or form in the design or planning of the mine.”  Is that consistent with your understanding?

A. Mr Rockhouse was the safety and training manager, he wasn’t the mine planning manager, that’s true.  But from 2000 and probably 2005, maybe 2006 onwards we’d been running management team meetings every week and the intention of the management team meeting was not for my benefit so much because they all reported to me and I understood what was going on.  But they’re actually initially and continued to be run for each other so the managers could actually get together every week and discuss all the issues of the mine.  Mr Rockhouse was part of the management team from December 2006 onwards continuously.  He attended, to my knowledge, if he was on site every management meeting.  Mine planning was a key issue.  Mine scheduling was a key issue.  Neville also happened to live across the road from and travelled to work with the technical services manager who was responsible for all that planning.  So I do accept that he wasn’t the departmental manager for that process, but to say he had no input, involvement or understanding of, would be different to my expectation of his role and also my knowledge.
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Q. Now, Mr Rockhouse also gave evidence that the shaft was only ever intended to be used as a maintenance access way for the auxiliary fan.  Do you recall that evidence?

A. I do.

Q. Is that consistent with your recollection?

A. No.  The shaft was planned to be used as an egress from the ‘90s when the original, well, one of the original feasibility studies was done.  It had been tendered as such in the 2005 tender for the tunnel and shaft and it had always been intended to do so, the contract was let on that basis to McConnell Dowell and they did the construction work for that.  I do accept that it was only ever intended to be used for several years while the rest of the mine was designed for 20 year life, roadways, et cetera.  I think the ladderway was designed for several years, or five years maximum, or something I can't remember the exact detail, because the plan again, from the 1990s, right through and never changed, was to excavate to a sub-crop slightly west of pit bottom and hole out into one of the valleys to create a second means of egress, so it was meant to be used for a period but it was always meant to be used.

Q. In his evidence, Mr Rockhouse also said that he reported to you and Mr White, is that evidence consistent with your understanding?

A. No that’s not true.  Neville reported to me several years ago and then briefly for the period in 2009 when I held the manager’s role but once Doug White came on as the operations manager, Neville was clearly his direct report.
Q. Now, Mr Rockhouse also complained about your response to him giving you some information about a refuge chamber.  Do you recall that evidence?

A. I do.

Q. And what do you say to that?

A. Well, I do recall Neville coming to my office and standing in the doorway one day and then coming in and talking to me with a couple of pieces of paper in his hand and he said that he’d been doing some research on the Internet, I think was the term he used, and he’d found some stuff about a refuge chamber that he wanted me to have a look at and I asked him a bit about it and said, “Have you spoken to anyone,” he said, “Yes,” I think I recall he said he’d spoken to Terry Moynihan, and I said, “Okay, well, Terry’s a hard rock guy, have you spoken to anyone else,” and he said, I don’t recall, what he said, I don’t believe he had anything.  What he gave me was basically a print out from the Internet, he’d Googled refuge chambers or something and found some information.  It wasn’t a proposal, it didn't come from the mine manager, it had no funding, it had no justification, I also had knowledge of refuge chambers generally, I’d seen them at mining shows et cetera and I knew there was a lot of controversy about their use and we’ve just listened to Craig Smith about men being trained to escape the mine rather than go to a purpose-built refuge chamber to sort of live there for weeks on end, it’s not typically what’s done in coal mines.  It may be in hard rock but not typically in coal mines so, I accepted the paper, I think, the phone rang and as Neville said in his evidence he walked out.  He did ask me, I believe, sometime later what I was going to do about it and I just said, “Well, you’ve left me a couple of pages from the Internet, I haven't progressed it.”  He said that I refused, I don’t recall that at all.  I just hadn't progressed what was pretty much a general, “Here’s a couple of sheets of paper from the Internet on a topic that I'm interested in.”

Q. Now, according to Mr Rockhouse’s evidence, you declined the refuge chamber because you believed that using the Alimak raise to gain access to the portion of the main vent shaft that had not collapsed and where ladders had been installed would suffice as a second means of egress.  Is that consistent with your understanding or recollection?

A. I don’t recall giving a particular reference, I don’t have any recollection of that.

Q. Had Mr Rockhouse come back to you with a full proposal that had considered the risks and benefits of a refuge chamber, what would you have done with it?

A. Well, I get a lot of proposals, a lot of recommendations.  We’ve spent several hundred million dollars on the project and all of its been done through capital submissions and justifications and that was, as Neville had already been there for nearly four years, he very well understood the system, so had I been given something that was logical, had been researched, actually looked at the risks associated with putting something like that underground and had the support of the mine manager, then I absolutely would've reviewed it and probably discussed its merits and possibly progressed it if it was something that the mine manager and Neville both believed we needed.
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Q. And why would've you looked for the support of the mine manager?

A. Because he’s responsible ultimately for the health and safety on the mine site.

Q. Mr Couchman also gave evidence that after he was moved from the safety department into the human resources department at Pike River in a training role, no one was conducting underground audits at the mine.  Do you recall that evidence?

A. I do.

Q. Were you aware of that?

A. No.

Q. Mr Rockhouse also gave evidence that the harnesses purchased by the company for use in connection with climbing the vent shaft were stored above ground.  Were you aware of that?

A. No.

Q. Did you understand the harnesses were stored underground?

A. Yes.

Q. Let me move into the third topic Mr Whittall, as the general manager mines at Pike River were you involved in emergency response planning of the company?

A. To some extent I was, I had been involved in the original emergency response management plan being put together.  I’d supplied I think it was Neville at the time with a copy of the BPH Billiton one which I’d used at previous mines in Illawarra Coal which is why it’s different to the Queensland ones we keep seeing coming up.  So, if it’s placed on a model it’s come out of New South Wales and I was involved in discussing that with Kobus Louw who is a mine manager and the fact that he’d come out of South Africa and they had slightly different systems and we discussed what system might work best of us.  I probably, most likely, had some editing functioning, I wasn’t approving the document, it was signed off by the mine manager, but I no doubt read it.  I certainly was familiar with a duty card system and everything because I’d used that at several mines that I’ve managed.  I was involved in the 2009 escape exercise that both Neville and Trevor Watts spoke about and I was, I believe I was the incident controller in the control room for that exercise, if memory serves me correct.

Q. Now prior to Mr Rockhouse joining the company, is that correct that an individual by the name of Rob Storey had had some involvement?

A. Rob Storey was brought in as a consultant .  When I first look to recruit the senior management team in the middle of 2005, my first line of recruits were the engineering manager, the human resources manager and the safety and training manager all to come on in October.  And technical services actually.  I was only able to recruit the HR, tech services and engineering to start at that time and I, frustratingly interviewed dozens of safety and training managers to no avail.

Q. Why do you say, “frustratingly?”
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A. Because I kept being significantly disappointed by the quality and the calibre of people being put forward to do the role.  I was looking for specific skill sets and specific qualities.

Q. What sort of qualities were you looking for?

A. Safety, I wanted to be very practical, someone who actually understood the industry, or at least heavy industry, and I got a lot of people out of corrections and hospitals et cetera applying, which just didn’t seem to relate to our industry.  I was looking for someone who was passionate about safety, who saw it as the absolute priority.  I was looking for someone who would take it seriously and would show leadership in that area.  My whole career has been in the underground coal industry, it’s something I take extremely seriously.  And so I was frustrated.  I actually met, I think Neville said in his evidence that I first met him in 2005 and he impressed me.  I think I met him down here at the movie theatre.  They were holding an expo, a recruitment expo.  And I spoke to Neville then but he was engaged in a consultancy which he couldn’t get out of at the time.  And I think in his evidence also he spoke about the fact that we kept somewhat in contact and got back together again later the following year when I’d still been unable to fill the role.  So in the interim we still needed to progress a health and safety management system.  There’s a requirement at law to have one.  We were only doing some preparatory surface works, we hadn’t even started very much at all.  We then started the road during 2006, which was all using contractors but we needed a health and safety management plan to deal with that so we engaged Rob Storey to fulfil that function and produce that plan. 

Q. So there was a plan in existence before Mr Rockhouse joined the company?

A. Yes.

Q. Now is the CEO, was Mr Ward involved at all with the company’s emergency response management plan until he left last year?

A. He was aware of its existence.  He didn’t have any duties under the emergency response management plan.  The duty card system goes as high as the incident controller and makes reference, I think I recall it makes reference to the general manager or some other function.  But basically that’s to report through to the corporate end of it, there’s no functional role.  So Gordon’s role was not under the emergency response management plan.  But he was CEO, he attended the weekly management meetings and he would’ve been well aware of what our response capabilities were.

Q. There has been some criticism in the evidence offered to the Commission by others that the company’s emergency response management plan did not plan for an explosive event.  Do you have any comment in response to that evidence?

A. To my knowledge it specifically does deal with explosions.  Emergency response management plan is supposed to be a frontline document.  It’s supposed to be pulled out when an incident occurs to be used by an incident controller, the control room operator, and all the duty cards we’ve heard about, the guy to go to the portal, the person that deal with emergency services et cetera, the document allows for the escalation of certain responses.  So it could be a first aid response, which wouldn’t really kick in the whole incident management team, through to the subjective view of the incident controller, which should be the senior mining official on site, or usually is the senior mining official on site, to actually establish an IMT.  That IMT would be headed by the incident controller.

Q. Now there has been some evidence also put before the Commission to suggest –

A. Sorry, could I just interrupt.

Q. Of course, please.

A. I don’t think I actually fully answered your question.  The role therefore of the IMT is then to deal with whatever the situation is.  So if it’s a small explosion, large explosion, they don’t know, then the IMT is a dynamic team to be made up at the discretion of the incident controller with whatever experts he needs.  So whether it’s a small or large incident it should be a dynamic team.  We’ve heard a lot of evidence from a lot of other people in the stand talking about what they think should go into an IMT and I haven’t probably disagreed with any of them.  They’ve all had merit.

Q. Now there’s also been some evidence before the Commission to suggest that gas sampling following the 19 November explosion may have been easier had there been a tube-bundling system installed by that time.  Do you recall that evidence?

A. Yeah.

Q. And do you have any comment in that regard?

A. I would think any additional system would add some value if it had of survived the explosion.  The real-time monitoring system, I also heard someone say that it was useless because there was an explosion.  That’s not true.  It probably had its communication cable severed but it was run off a separate power supply from the surface, which had the communication from those sensors not been damaged, then it may well have worked as well and tube-bundle the same.  If it had of been damaged by the explosion, then it wouldn't have been any use either.
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Q. Did you have any involvement with the company’s trigger action response plans?

A. It’s a fully generic term, TARP, so there’s a trigger action response plan sitting underneath a large number of management plans, so yes, to an extent that there were TARP’s for strata control, ventilation, a whole range of issues, then I would’ve over time reviewed many, probably hasn’t signed off on many, because I don’t actually sign off on a lot of the management plans in my role.  They sort of sit within departmental managers, but, yeah, I’m familiar with TARP’s and how they work.

Q. And were TARP’s part of the company’s emergency response management planning, or would you see them separate?

A. Emergency response management plan itself deals with responding to that emergency, I know it’s the obvious statement of the words, but it’s actually responding to the initial event.  A TARP would be used to look at escalating it beyond a certain level, and therefore that’s one use of a TARP.  Within that, the incident management team would then set up TARP’s if they needed to for a whole range of issues as we’ve heard done with gas analysis etc, so it’s a tool.  It’s just another tool.

Q. And let’s turn to the company’s corporate crisis management plan.  Did you have any involvement with that document?

A. I had limited involvement with it in its inception.  I remember a conversation with Neville about the need for one, given that we had an emergency response management plan on site but –

Q. Do you recall how far back in time that conversation may have occurred?

A. 2007 maybe, 2008, I recall because when we established Pike River Coal as a separate company outside of New Zealand Oil and Gas, there was a perception, and quite a right one, that we needed some sort of corporate document for Gordon Ward to be able to use in the event of a site emergency, where he could initiate a corporate exercise where – it doesn’t have duty cards or anything.  It’s more dealing with notification of stock exchange, board of directors, freezing of, you know, special trade, those sort of issues.

Q. And do you recall what followed on from your conversation with Mr Rockhouse regarding a corporate crisis management plan?

A. Yes, an initial document was put together, did I say 2007, maybe it was 2008, because I remember that Nigel Slonker and I were asked, which, and he was there during 2009.

Q. And what was his role?

A. He was the operations manager and he was a statutory mine manager, so Nigel and I were asked by Neville to comment on it and provide feedback and add bits, which we did and then he sent it out again I think at some stage, some months later, to Gordon and I and I remember discussing it with Mr Ward and suggesting that it was his document and I was still working on the mine site so he needed to finalise it and take ownership of it as he was the CEO, and that’s the last I recall having a conversation on the matter.

Q. Did you have any reason to believe that Mr Ward was not following up to finalise the document?

A. I just don't recall having any further conversation and I have no reason to believe one way or the other.

Q. Did there come a time when you discovered that the corporate crisis management plan had not been finalised?

A. Yes, I asked for – I dug out a copy of it in preparation for the Royal Commission and found that it was still in draft.

Q. Did you not consider the corporate crisis management plan in connection with responding to the 19 November explosion?

A. In consideration of it, I had read it and I understood it, and I understood the contents of it.  It wasn’t a, as I said it wasn’t a duty card type thing.  It was more a guide for the CEO or the company, and I had the benefit of having John Dow attend the company’s offices within the hour of me learning of the explosion, so I was able to deal with the corporate issues directly with the chairman and we divided the roles and all of the things, which I was very pleased when I actually went back and read the corporate crisis management plan a month or so ago, that we’d actually covered everything that was in it as I would’ve expected to, given that between the two of us we had a good knowledge of our responsibilities in the company itself.

Q. Now I just wanted to touch very briefly on emergency response training at the company, and I think you’ve already mentioned a drill in 2009, is that right?

A. That's correct, I think October, somewhere round there.

Q. And was that around the time that you were covering the role of statutory mine manager?

A. Yeah, it was in that three month period.

Q. Do you recall whether an emergency drill was run in 2010, after you’d relocated to Wellington?
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A. I'm not aware of one but I was aware that through management meetings that Neville and Doug were talking about holding one but as of the 19th of November I'm not sure that it had occurred.  There had been an understanding that we’d run one every year, so given that it was coming up to a year or a bit over a year, I would imagine that there was one planned for about the time.

Q. Mr Whittall, I now want to move into my fourth topic with you which is your immediate response to the 19 November explosion, so if I just start by asking you where you were on the afternoon of 19 November 2010?

A. I was in my office in Wellington.  

Q. And can you just give us some context, give us a sense of what you’d been involved in that day?

A. That day was a sort of an extension of the week, it was fairly horrendously busy, we’d had our AGM up at the mine site on Monday and then followed by several shareholder briefings, so I’d travelled around the country.  I’d been to Greymouth once, I’d come back again on the Wednesday.  We were in the middle of a capital raising so on the Friday, specifically, I'd been back here on the Thursday again, I think.  On the Friday I’d had meetings with our main share brokers from Auckland in Wellington and I was dealing with a $70 million capital raise.  That was my main activity that day.  A number of other corporate issues as well, dealing with some debt equity issues with major shareholders.

Q. And how did you learn of the explosion at the mine site on the 19th of November?

A. I received a phone call from Rob Ridl, the engineering manager onsite at 4.45, to my office.

Q. And do you recall what Mr Ridl said to you at that time?

A. Yes, he said, actually I think it’s in my brief so I'll correct the words, if you want me to paraphrase it I can.

Q. Yes, if you head to paragraph 7 of your brief and there’s no need to read from it Mr Whittall, but if that helps refresh your recollection.

WITNESS REFERRED TO his BRIEF OF EVIDENCE – PARAGRAPH 7
A. Yeah, so he did specifically say at the time there’d been an explosion because now, well, as we know by the other evidence, is that by 4.45 they’d had a number of phone calls and other communications at the mine site so Rob told me there’d been an explosion.  My first response to him was, “Is this a drill,” because I knew we were ready to do another drill and I’d never had a phone caller tell me there’s been an explosion before in my life so, my first thought was it was just an exercise and then he said, “No, it’s not a drill, we believe there’s been an underground explosion,” and he went on to give me a few facts about it as they were known at the time.

Q. And how did you react to that call from Mr Ridl?

A. Initially I was quite numb, I hung up the phone and gathered my thoughts.  I was standing in my office by myself.  We were, as I said, I think I had people in the office, not in my direct office but it was quite a small office complex, there’s only five or six or seven of us in that office and we had share brokers et cetera, in the office as my CFO was dealing with the capital raising issues when I took the call, so my first thought was to contact John Dow, the chairman, because I knew he was in Wellington, I’d already seen him earlier that day and so I did so.  And then I called my staff together in the office, as I said it was already, by this stage, nearly 5 o'clock on a Friday afternoon as well, but there was still half a dozen of them there, and that’s, I think, all of them apart from our public relations manager and I explained to them what I knew which was very limited.  We’d had one phone call at that stage and asked them all to stay at work and just standby because I didn't know what was going to happen, I didn't know what extent there was to be an emergency.

Q. Did you receive additional calls from the mine site that evening on the 19th of November and if it helps, I'm at around paragraph 8 through 15 or so of your brief?

A. Yes, on that first phone call Rob had told me that they, I asked him how many men were underground, he said, they didn't have the number underground confirmed but there was about 35 guys on shift and that’s as close as he could tell me at that stage and I asked him what was being done about the men underground, how do we know what was going on with them and asked him a number of other questions about operations onsite, who had been called, what emergency services had been initiated, who was being made contact with.  All those sorts of questions.  I then got another phone call.

Q. Paragraph 13 of your brief.
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A. I gave my phone, my mobile phone to the IT manager and asked him to take all calls for me and just write down who they were, but then John Dow returned to the office and he was able to filter some of those calls and make returns if he needed to.  Obviously, like a number of other people I’ve mentioned, I was becoming inundated by media already, people within minutes of me finding out myself, I was getting comments from other executives of other companies saying they’d got tweets about it and other ways of knowing, so it was all quite busy very very quickly.  The second call I got was from Dick Knapp, the human resources manager about 5.15.  He was able to give me a little bit more detail that I didn’t previously have.  He told me that Tess had gone underground at 4.07 and he also was able to tell me that there was a juggernaut, that he’d driven up and seen a juggernaut, he didn’t know how far it was into the mine.  And that’s about all I knew at that stage.  I had been told originally, I think from my recollection, it was in the original call from Rob, he’d told me that the reason they knew there was an explosion was that Daniel had rung out at about 4.15 from B1, which I knew where that was, and reported the explosion.  So I continued to get a number of updates.  I got another one at 5.35 and then he told me that Daniel and Russell were outside the mine on that call.  Would you like me to stop there?

Q. And at 5.50, did you get another call from Mr Knapp, it’s in paragraph 16 of your brief?

A. That's correct.  I made a couple of calls obviously between them, we’ve now gone on nearly an hour.  It was quite frantic in the office.

Q. I’ll come back to those calls with you?

A. Yes.  So I did receive another call at 5.50 from Mr Knapp.  He was able to give me again more detail as I was coming in.  He explained that Daniel had been at A1, told all the things we’ve now heard from Daniel and others, gave me a bit of detail, told me that the emergency services, fire, police, Mines Rescue, and the rescue helicopter had been mobilised.  I don’t know whether he told me any of those had arrived on site at that stage.  John Dow arrived at some stage during the evening.  Dick called me again at 6.01 and clarified that Daniel had been at pit bottom.  I asked him who the crew was because I didn’t have a feel for who was actually at work, and often the guys move crew, so the fact that Daniel was on shift didn’t really mean a lot to me as to who else might be there.  So he told me it was C crew and told me a number of the personnel who were on that shift to give me a feel for who that group of people were.  At that stage I didn’t have a complete list of the people that were presumed to be underground.

Q. And did you recognise some of those names?

A. Yes, obviously, I did.

Q. And why do you say, “Yes obviously?”

A. Well I knew everyone that worked at the mine.  I didn’t know a lot of the contractors, most of them I knew to say hello to, and I’d recognise their faces.  There was a few faces I didn’t know names for but certainly all of our workforce I knew well.  So I knew who they all were.

Q. Now did reporters and journalists start arriving unannounced in the reception area in Wellington?

A. Yes they did.  At that stage we hadn’t had any need to lock our floor off so, we had behind a glass petition, we had a number of television crews had come up in a lift and we’re standing outside my office.

Q. And how did you react to that?

A. Well I suppose I realised that someone had to be spoken to.  All I had in Wellington office was finance team basically, I had no other mining staff, and everyone onsite was up on the site physically and dealing with an emergency.  I understood from my dealings with shareholders that the mining industry is very much a misunderstood industry and they don’t really understand the terminologies or things that are going on, so I was very concerned that people would very quickly have a completely wrong idea of even the most basic concepts.  So I thought it was my obligation to front the media and actually tell them the little that I knew at that stage and try and get some sense of it.  I didn’t at that stage know what families knew or who had been contacted or who was contacting who, so I wanted to make sure that anything that went out on the news was as factual as it could be so that I could start managing the flow of information if I could because I didn’t think anyone on site would be able to manage that into the media very well.
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Q. There’s been some suggestion that you may have had professional media assistance following the explosion.  Can you respond to that suggestion?

A. Yes, on the Friday afternoon we got a lot of offers of help.  I was out, I think I was out maybe doing one of the first media talks.  I’m not sure, I did one in the foyer and then it got to 7 o'clock and I did the – it’s probably after the 7 o'clock One’s downstairs with the sort of 7 o'clock current affair programmes, and I came back to my office and there was a number of people in there that I was introduced to.  I think they may’ve come with, and introduced themselves to John Dow.  I’m not sure.  I think John was there at that stage.  They were a company called BRG, I believe they’re Solid Energy’s public relations company, if you’ll call them that, and Solid Energy had asked them to make themselves available to us and so these guys turned up in my office and started explaining who they were and what they did and asking would we like some assistance from them, so they were one of many, so we actually said, thank you very much.  The fact that our own public relations person had gone on maternity leave – well, she hadn’t turned up for work that day, but she’d gone on maternity leave effectively the day before, and had rung up and said she’d seen it on the news but she wasn’t available to come to work, so I didn’t effectively have any assistance and it stayed that way.  So, BRG filled a hole.  They assisted by knowing who some of these people were who were ringing, eventually fielding some calls to try and schedule my time, to say, “Look, you’ve got, you know, 10 calls from things, you can’t do them all.  May we suggest that you do this paper?  If you do this paper it will be syndicated here, so you don’t need this other journalist.”  Things like that, so they effectively acted as a media logistics people and I was very grateful to them.  I think Solid Energy paid their bills for the first couple of weeks, which was very generous of them, but they acted in that logistics capacity.

Q. Did you have contact with Air New Zealand on the evening of 19 November?

A. I did.  I had – I don’t think I took the call originally.  I think John Dow may have.  It was from Rob Fyfe and I rang him back, the CEO of Air New Zealand and he explained to me that they had quite a comprehensive crisis management team set up and based on individuals that worked in their normal roles, but had been trained as liaison people, and he offered very generously to make that whole system available to us.  I had no idea what that actually meant at the time, but sounded fantastic, but we were getting so many offers I was being swamped with people wanting to do things for us.  So, John Dow and I discussed it and said, well, we couldn't see any reason why that wouldn't be effective for us and that stage we didn’t know exactly how many people we would need or what that meant, so I rang – I was given the number for David Morgan, I think his name was, the chief pilot for Air New Zealand and I rang him back and had a good conversation with him.  He explained in detail what it was Air New Zealand would like to do for us and for our families and one on one et cetera.  He said he had a team in Christchurch that could be mobilised immediately and they’d be able to, over the weekend, get as many people as we needed to go one on one system, plus a structure above that which I, to this day, am eternally grateful for their offer of assistance and the fact they followed through so comprehensively and I know that all the families have said continuously how much they appreciated it, and obviously so did I and everyone else.

Q. And did Air New Zealand also assist by arranging flights for you to get to Greymouth as soon as possible that night?

A. Yes, I was going to try and come down by helicopter but it was already getting too dark, so I had to come down by commercial flight out of Wellington into Christchurch is as close as I could get, yes, but they did arrange that.

Q. Just one more question before we move on to your arrival at the mine site, Mr Whittall, do you recall saying to TV One on the 19th of November that you’d contacted everyone’s family?

A. I did hear Bernie say that.  I don't recall ever saying anything like that.  I can’t imagine why I would have because I hadn’t contacted anyone’s family.  To my knowledge I hadn’t even discussed that issue with the mine site, it’s part of the emergency response management plan and I just assumed, obviously now wrongly, and I’ll obviously speak to that as well, that that was being done, but no, I don't recall saying that.

Q. So let’s come forward to your arrival at the mine site, that was around 2.40 am on the morning of the 20th of November, is that right?

A. That's correct, I flew into Christchurch and drove over.

Q. And I’m going to ask you to generally describe what you did upon arrival and to the extent it helps, that’s laid out in more detail at paragraphs 26 through 29 of your brief?
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Q. Mr Whittall, were you involved in efforts to contact the families immediately following the 19 November explosion?

A. When I arrived at the mine site at about, well prior to that in the initial phone calls I've had at Wellington I'd been speaking with the human resources manager and so one of the questions I'd already put to him earlier in the evening was what was the compilation of the men underground and whether we are firming up the number because I'd had a number, variously 33 and 35, and when I left Wellington the most up-to-date number I'd had was I think it was 28 and I'd asked him what was being done to contact the families, the contractors, and we’d had that discussion and he assured me that they were going through their next of kin lists, et cetera which is part of the emergency response plans, so I didn't have any further discussion on that until I arrived on site.

Q. Can you tell us about that discussion when you arrived on site?

A. Sure.  I spoke with three, had three meetings sort of after 2.40.  The first was with Doug White to update me on the operations.  The second was with Tony Kokshoorn to – we talked about what had happened in the immediate aftermath as far as where families were meeting in town and what had happened at Karoro Learning Centre and I think efforts to get things up at Moonlight Hall, et cetera.  He was able to inform me what had happened throughout the evening.  We talked about the need for a meeting as soon as possible, so I probably had a good, I don't know 45 minutes discussion with Tony on a whole range of issues ‘til about well after sort of 3.30, and then I was aware Dick Knapp was still on site and I also became aware through Doug that not a lot of progress had been made on communications with the families.  So I spoke with Doug White, sorry, Dick Knapp in my office about that time and he explained that they were still compiling lists and still going through records and I was “disappointed” would be an understatement to believe that nothing really much had happened by that time in the morning.  
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A. I was aware it was already 3.30, but I instructed Mr Knapp and the rest of his team that were still there to not leave site until all efforts had been made with all of the lists they had to contact all families, and it was quite a difficult conversation with him, because it was something they had been working on, but had been somehow had a hiatus in the process where there was some, I think, a lack of – because there was no confirmation of absolutely who was in there, we had the list, by that stage was 29 and firm, and it never changed after that, but because it was only a list of people who were thought to be underground, they were very reticent for some reason, to actually make a false phone call and say, “Hey, we think your husband or son, or brother’s underground”, when it wasn’t, which I, to this day don't understand or agree with.  I wouldn't have done it myself that way, but that’s the way the thought processes were running and you can understand what we heard, there’s been a lot of emotion on site and a lot of decisions get made in real time that in reflection probably weren’t the right decision, so that, to the best of my knowledge through the next several hours was done by a very tired and very distressed HR and I’ve heard now from the families that some of those calls were quite sharp and short, and I can understand that that’s possibly because the people didn’t want to engage, and they were quite emotionally distraught themselves, but that’s certainly no excuse for what wasn’t communicated to the families.

Q. What was your role in the search, rescue and recovery effort post-explosion?

A. I didn’t have a direct role in the search and rescue onsite, the role of that obviously sat with the incident management team and the incident controller onsite, which I understood was Doug and Steve alternately. Although I understood the police had control of the site.  A lot of what I’ve learnt has changed since that time.  So, my role was as chief executive was to set myself up in town.  I formed an office, if you like, in the Coleraine, and conducted all my affairs from there, so my role as chief executive, which I hadn’t been in very long and my natural position would’ve been to go up to the site and run the incident management team, but I had a very competent and capable pair in Steve and Doug to do that role, so I was very conscious of what my role was, or my new role was a chief executive, which was to deal with our board of directors and others.  So my main focus from my office in town was really family liaison and that sort of consumed my day and fitting in amongst that was, especially later in the period were corporate issues, but I had John Dow in town as well who dealt with most of the issues with board et cetera, so that could focus on, literally, communications, which I became a communications officer effectively, so, for the period.
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Q. And did you hold twice-daily management meetings from the Coleraine around this time?

A. Yeah, we got into a bit of a pattern pretty quickly.  On the Saturday when I’d gone back into town, had the first meeting on the Saturday morning and then Saturday we had another meeting on the Saturday afternoon and then got into a bit of a pattern on the Sunday whereby I’d have a variously 6.00 am or 6.30 am briefing from the mine site to just update me on what they were doing.  It wasn’t really a meeting with them, it was a briefing from them because they were in charge and they were doing the job.  So they would tell me what had happened overnight.  And then we’d go from there to the police station and have a meeting with the police and discuss what I’d learnt, but they had their own briefing notes anyway.  It was more an alignment discussion to make sure that the messages were consistent.  And then we’d go straight from there to the family meetings and then usually sometime after that was a scheduled media briefing and then start the cycle again if there was a couple of hours in the middle of the day that I’d get up to the minute site probably I think five or six times in the first seven days.

Q. And I just want to stay on these management meetings for a moment
Mr Whittall.  Who generally attended those?

A. I did, at all of them.  Usually John Dow as well, he was in town, so he was at nearly all of those meetings.  The family liaison team that I’d put together internally, so John Robinson had been appointed on the Saturday into that role and Adrian Couchman, Denise Weir came along a little bit later, initially Dick Knapp was in that position as well but that changed to Denise Weir later on.  One of the BRG people that we talked about yesterday would sit on them when we got to the media part of it later on the discussion.  But effectively the meeting agenda was an update from the mine site and then just updates from the family liaison group and then a discussion on the family liaison issues of the day and what was going to be happening with the families, what the messaging was out of the night’s briefing, and then the same thing with during the day when we had the afternoon meeting.  The evening meeting actually followed all the others so we did that as a last thing in the day.  So my family briefings in the afternoon were followed usually by my own site visits, from information I’d gathered during the day, or by intelligence from the police force et cetera.

Q. Do you recall, just in terms of attendance at the management meetings, that anyone from the site attended, did Mr White or Mr Ellis attend?

A. Rarely, because the briefing in the morning was usually by Steve, who’d just got, he’d usually get to work about 6 o'clock and the briefing was usually at about 6.15 or 6.30 and he’d just done a handover with Doug who’d go home.  
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A. There was occasions where Doug came into town and went to the meeting, but because we were going off to the, think it was usually a 6.30 till 7.30 sort of meeting he was probably just coming home and going to bed by the time we’d finished that meeting, so, not typically, but as I said, their job was to provide a phone conference hook-up and give us an update rather than actually participate in the rest of the meeting, they’d usually sign-off once they’d given us a site update.

Q. Now you mentioned the family liaison team, in particular Mr Couchman, Mr Robinson and Ms Weir, can you describe generally what their role was?

A. Yes, we didn't, obviously like we talked about yesterday with the incident management team it’s a fairly dynamic exercise, there was never envisaged a need for such a team, well, never envisaged to need such a team pre-setup, you know, in such a small organisation as we had.  Although I think I would change my view on that now, I chose John Robinson for the role purely out of the fact that I knew him so well.  I knew he was empathetic, he was competent, he was intelligent and he knew the business very well.  He’d be able to answer a lot of questions and he was a very nice guy, so he didn't have any training in the area but I just thought of all the staff I had onsite and the workforce which I knew well and went by personality and asked him to do the job, I briefed him on it and he said he would do it, by all accounts, and certainly from my point of view, he did an excellent job, he was the right man for the right job.

Q. And what sort of job did you understand he was engaged in doing?

A. His role was to be the frontline person.  He wasn’t a counsellor, he was a communicator, if you like.  He was there as access resource to the families, not just the families of the 29 men underground, but all the families because we had a lot of men who weren't able to go to work, they didn't know what was going to happen with their jobs, we needed someone to act as a pivot between Air New Zealand, our own workforce, the other service providers, making sure we had names and addresses correct, infilling a lot of the information.  There was a bit of a – the police basically asked us to gather a lot of that information which they then took which was good, so a lot of that information on, not only the original next of kin, but the extended families as we’ve heard from some of the families, some of those relationships are quite complex and diverse so it took a long time to get all of the streams of each family together.  That was the sort of role that John undertook.  We also had distribution of gifts that were coming in, food, money, things like that so it was quite a busy place down at the office in Tainui Street.

Q. In addition to the co-ordination of those sorts of donations, was the family liaison team involved in trying to assist with staff who were receiving redundancy notices?
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A. We did the redundancies - well the redundancies didn't occur until after the receivership and the receivers issued those notices, but we did it from the Tainui Street office and I went down with the receiver and basically handed the notices out with those because he didn't know anyone and it was quite impersonal, so I went down with him to do that. So we used the same offices for that.  So there was a drop-in centre for not only the families of the 29 men underground but also the broader Pike family.

Q. Did you understand that Denise Weir’s role was separate and apart from what Mr Robinson was doing?  Was it part of the same how it worked?

A. It was part of the same team.  John’s a hands-on guy and he was the one I expected would be the interface.  Adrian Couchman was brought in to, as a high level co-ordinating role to do more broad co-ordination and then above that originally Dick Knapp and then Denise Weir who had been previously our first human resources manager but was working as a director of human resources in the Road and Traffic Authority in New South Wales, jumped on a plane and landed in Greymouth where she used to live, and said, “I'm here to help.”  So we actually put her in charge of that group.  She’s extremely experienced in strategic so she took over our strategic planning role, if you like, for the family liaison group.

Q. Just a couple of more questions on the management meetings, then I'll move on Mr Whittall.  Did Nick Thompson also attend the management meetings?

A. I suppose he did.  He was in the room.  

Q. What was Mr Thompson’s role?

A. Nick had done, Nick owns a company that does security services on our site so we’d used him when we've had annual general meetings and, you know, yeah basically just annual general meetings on site.  Basically his company did site security.  He took it upon himself to get himself to Greymouth on the Saturday and arrived in town and presented himself to – found me and said, “I'm here to help, what can I do?” and he basically became my driver and executive assistant I think he’d like to think of himself.  Basically took me everywhere and saved me the hassle of where I needed to be at what time.  He kept an eye on the clock and made sure if I had appointments I was there on time and made sure he shuffled me out of the room if I had another appointment coming up, et cetera, things like that, so he was invaluable.  It was fantastic.  I didn't have to give that a lot of thought.  I was running from pillar to post on sort of half-hourly and hourly increments, so he kept track of me.

Q. Do you understand, Mr Whittall, that Mr Thompson has written an article since the incident and he may have also spoken publicly, describing himself as your point man or shadow man during the period immediately following the explosion.  Are you aware of that?

A. Yes I have read the article.

Q. And is the way that he’s described his role consistent with your understanding at the time?

A. He wrote the article.  I didn't edit it or see him until after it was published.  I've described how he acted for me.  He may or may not have viewed his role slightly differently to that but I don't really have a comment on that.

Q. Let’s turn specifically to point six in the list that I gave yesterday which was communications with the families, and I'd like to focus some questions around this because it’s obviously one of the particular questions for this phase of the inquiry.  When did you first meet with some of the families?

A. On the Saturday morning.  I think it was the 7 o'clock meeting at the Red Cross hall next to our Tainui Street offices.

Q. And can you describe your recollection of that first meeting and how you felt?

A. It was fairly overwhelming.  I think a number of the families have described they were packed in like sardines.  I knew that office was fairly small because I'd worked in the office adjacent to it and that’s where Sports West Coast used to be in there, with three people.  And I expected there to be 20 or 30 people in there, really, when I walked in.  I didn't really know and I ended up walking into a mass of pressed bodies lining every part of the room and on top of each other and on each other’s laps.  A lot of faces I knew, a lot of faces I didn't know.  A lot of faces I knew, but I had no idea how they were related to the incident.  You know, through family connections, et cetera.  I've since - slightly better understood since then.  So it was quite overwhelming.  I didn't know anything.  That was the hard part.  All I knew was there had been an explosion and Daniel and Russell had walked out, but apart from that we didn't really have a lot more information so I was going in fairly unprepared to be able to give a lot more information than they knew already about the actual incident, but again I think I said yesterday I've had, I'd had a bit of experience in the previous year or so with shareholders and I realised that a lot of people just don't understand the environment that underground workers work in, so my expectation was to try and share my understanding of what might’ve happened to give people an understanding of the terms that we were using and where people, not so much where might be because I didn’t know at that stage anymore at all, but just to give, to be a resource really.  The police were in charge. They were there in their uniforms and I just sort of came along to be the face of the company and to assure the people we were doing everything we could and answer any questions I could.
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Q. Had you ever before been involved in meeting with families dealing with a potential tragedy?

A. Oh, no, nothing like that, nothing at all like that.

Q. Prior to this first meeting, did the police or anyone else give you any guidance on how to handle that first discussion?

A. No, not - certainly not then or really since, but, no certainly not then.

Q. And there was a second family briefing on the 20th, what do you recall about that meeting?

A. I think for after the first meeting, it was so crowded and the groups were only going to get bigger as people started to travel in, there was an understanding that the room was too small and the council offered their rooms across, the council rooms across the road as a bigger room and so, I believe it was the second meeting was over there in the afternoon.  By that stage I’d engaged John Robinson and talked to him through what I realised already was going to be a huge need for that role, and so I brought him along to that meeting to introduce people on that afternoon, and again, we didn’t have a lot more information.  I hadn’t really had any sleep either, and I think everyone was getting very tired and strung out.  There was a lot of anxiety in the room, all over and there were some more vocal than others.  I think some people were, as they’ve described already, were really very numb, not really knowing or understanding what was going on and it was actually quite difficult, because a little bit of information is difficult sometimes, so people had small understanding of what could’ve happened and therefore there was quite pointed questions requiring pointed answers to issues that we just didn’t know the answers to, so probably from that – the very first meeting was quite subdued, the one in the morning, there was  just a lot of, “What’s happened?  What’s happened?”  But from then on it got a lot more questioning and I just saw my role as to answer all those questions that I could.

Q. Do you recall looking back in the time that you were communicating with the families following the explosion that you tried to answer all the questions put to you?

A. I would hope that that’s how people recall it.  I certainly remember standing at every meeting until we exhausted every question, I don't, unless there may have been an occasion where I had to leave for something, I recall standing there until we exhausted, and I certainly recall getting the same questions, sometimes at every meeting and answering the same questions to sometimes the same people, but it was, they weren’t the answers that people wanted to hear sometimes and that’s okay.  I believe I was patient and understanding that they needed those questions answered and that was certainly my intention to be, so I think I answered just about every question that was ever put to me.  I certainly don’t recall ever saying I wouldn't answer a question.  Maybe I didn’t know the answer and I had to get back to them, but I don’t recall ever not being, or not wanting to answer a question, anyway.

Q. Now, following the second family briefing on the 20th, do you recall the police making clear to you that you should meet with them before the family briefings?

A. That's correct.

Q. And what did you understand was the purpose of these pre-briefing meetings?

A. It was made clear to me they wanted to know what I was going to say and they wanted to know what I knew, so that they could not have an inconsistent messaging and that I wouldn't have an inconsistent messaging with what they were wanting to say.

Q. From the 20th through the 24th of November, how frequently did you brief the families?

A. Twice a day.

Q. And were these briefings always held in the same location?

A. No, the group got bigger exponentially, as more family members came into town and so it was moved from the council chambers to the only other large venue in town which was the Civic Centre, which was the basketball courts basically and hall, and it was a big loud place.  It wasn’t very friendly and it wasn’t very personal, but it was the only, we got, the group grew to nearly 500 people.  It was quite a large mass and there was really nowhere else to go and the council were not able to provide any alternatives.  I don't know where there would be any alternatives in Greymouth for that, but it was certainly not conducive to a warm and loving environment.
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Q. And what was your approach generally to the family briefings?

A. Well as I said, the morning family briefing came after our morning meeting so I suppose it was the same both, it’s just I had the information from a slightly different source.  My intention at each of the family briefings, and when I sat down with Superintendent Knowles before the briefings to go over what was said, it was usually agreed that I would speak to the factual bits of where the drills were up to, what the gas readings were, what that meant, what was actually happening on site from a technical voice, that was the term that was used over and over, you just stick to the technical stuff, and the police would deal with the operational stuff, which was what was happening on site and the rescue and eventually the recovery efforts.  So that was what I would stand up to say and then the questions would be open to whatever.  So if they were operational questions I would usually defer to Gary because I wasn’t in charge, and if they were technical questions then he would defer to me and let me explain, things like gas and ventilation and things like that to the best of my ability.

Q. And was your approach to be honest and truthful at these briefings?

A. I had really no motivation to be anything but.  I understand that that’s in hindsight not how some things were perceived and I’d like to speak to that as well.  But certainly from the day I got on site, well even before I got on site, I’ve never had any intention other than to be fully truthful and honest.  I’m sitting here under oath now, which I take very importantly, and every question I’ve answered today is exactly the same as what I’ve answered before.  To the best of my ability it’s exactly what I know and understand.

Q. Now to the extent you were answering questions and providing information to the families during briefings, what was your information based on?

A. In the morning briefings it was based exclusively on the phone call from the mine site, and it was nearly always Stephen Ellis.  So I’d get an update from Steve for 15/20 minutes, take some notes and things like gas readings and where the drill holes were up to and things like that.  And so I’d also get a briefing if anything had changed overnight from the family liaison team, because our evening meeting was usually about 
7.30, 8 o'clock and if anything had changed overnight from them, so I compiled information.  But typically my information flow to the families was almost exclusively from the briefing I got from the mine site in the morning.  And then the family meeting in the afternoon, it was a composite of any phone calls I’d had during the day.  As I said, most days I was getting up to the mine site, if only for an hour or two, so that I could get first-hand what I could see.  I wasn’t party to any of the myriad of meetings that we’ve heard about from a lot of other people over the last couple of weeks, the last three weeks, and I wasn’t part of the incident management team and didn’t attend any of the incident management team meetings.  But I’d go up to site and just talk to people and meet with, or not meet so much, it’s just talk to people and find out what I could.

Q. As of the 19th of November Mr Whittall what was your understanding of the fresh air base at the mine?

A. The fresh air base to my understanding was the area that’s been spoken of at the bottom of the Slimline shaft, that it had caches
self-rescuers, fire-fighting equipment, a roller door that was under for review, I’ve since learned that they were looking to extend the fresh air base deeper, but I wasn’t aware of that at the time.  That’s about it.

Q. And what was that understanding based on, your understanding of the fresh air base, what was that based on?

A. It was based on the intention to build one originally, so that came out of –

Q. Sorry, your knowledge of the fresh air base, how did you obtain that knowledge?

A. It was described to me, explained to me, through management meetings or Doug, I’m not sure where I learned the knowledge but I learned the knowledge.

Q. And were you aware that the changeover station and the drift had been decommissioned as of the 19th of November?

A. I was aware, and since then I’ve thought about it and whether I actually went there since it was decommissioned.  I do have a memory in my brain somewhere of walking into that changeover station as being empty and not having the rescuers in it anymore, but any other detail like no phones and compressed air connections I wouldn’t have had any reason to check the phone that was hanging on the rib.  As far as I know it was actually still hanging on the rib the last time I walked down the drift but whether it was connected or not I wouldn’t know, but I was aware there was a general news flash went out earlier in the year about the changeover station being moved.  I have no reason to believe it didn’t get decommissioned.
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Q. And what was your understanding as of the 19th of November, of the number and location of self-rescuers underground?

A. I didn't have any specific knowledge of that.

Q. But you understood there was a cache at the bottom of the Slimline shaft, is that right?

A. Yes, I did.  I wouldn't have known how many were in it, I assumed an adequate number for the maximum number of people that could be underground, that’s how you’d normally do it, plus extras.

Q. Mr Whittall, have you read the statements submitted by some family members to the Commission?

A. I've read all of the statements by the family members, yes.

Q. And do you have a reaction to those?

A. I won't use an often termed used word in this Court but to say I was fairly devastated would be an understatement, and for some reasons, which I've yet to talk about, I read them in quite disbelief, I had many – I've read every brief that’s been submitted to this Royal Commission and I usually read them through reasonably quickly and make notes as I go.  When I started reading the family ones, it took me about a week and a half to get through them, I could only do a couple a day.  I found them extremely upsetting.  The reason I was upset was not with the families, I was upset that I thought that anyone could believe that I’d let them down in any way or not, given them absolute truth all the way through, and I did, I turned up to every meeting with the intention of giving a full and accurate disclosure of everything, the fact that anyone believed otherwise was quite gut‑wrenching when I read them and I really struggled with that.

Q. Now, there has been some criticism in those statements that you gave false hope to the families.  What do you say to that? 

A. I would certainly say that I shared my hope.  I've been in the industry all my life and I certainly understand what men are capable of and how resourceful they are, sometimes for the all night good, underground, but I had a hope in myself so I shared that hope, unfortunately for all of us it was unfulfilled.  Unfortunately, much more gravely for 29 families than for myself, but at no stage – I've gone over it in my mind so many times since I read those descriptions and I still can't find a reason why anyone would think I would give false hope, I can't find a motivation, a logical one or even a compassionate one why I would give false hope.  I certainly never intended to.  If anyone had their tragic suffering made worse by thinking that I was give false hope or the fact that I could've given a different story to what I genuinely believed myself, then I'm absolutely sorry that anyone else ever felt that.  I can't believe that I would give false hope.  I have genuine hope and I have listened to Steve Ellis and I have listened to Doug White and I’ve listened to others and I've even listened to the families that said logically, they thought the men were dead but they still held out hope for a miracle.  Well, I definitely shared that and I still do today.  I've listened to all the evidence and I’ve gone over it in my brain for 10 months, everyday and every night and I still have not changed my opinion that I genuinely believed there was an opportunity for some men, at least, to have survived and to come back to us.

Q. And why did you hold that, as you’ve described, genuine belief following the 19 November explosion?

A. I’d never had an explosion in a mine that I’d worked at, sorry, actively worked at, but I had managed quite a number of mines and I’d also been a student of mining history, if you like, as you are when you spend a long time in the industry and study a lot.  I'd been the manager of Appin Colliery in 1999, which celebrated, remembered, probably a better word, its 20th anniversary of a tragic explosion there that killed 14 men and that was in one panel and the rest of the shift walked out alive.  I was the manager of Dendrobium and I was required by the inspectorate to take over the lease of the Mount Kembla Mine and the Mount Kembla Mine blew up in 1901 and killed 81 men and boys and by taking over that lease I inherited the mine plans for that mine and interestingly, my surveyor at that mine was Callum McNaughton who was our surveyor at Pike as well, and Callum and I share the experience of rolling out these linen plans which were 100 years old.  We were there for the 100th anniversary, and it showed where all the bodies were, on those plans, but it also showed the route that all the survivors took out of the mine that killed 81 men, but a lot of men still walked out of that mine and there’s a lot of stories and examples throughout mining history where explosions have occurred in discreet sections of the mine and men have still survived, and as I said, miners are resourceful guys and they’re tough and they're strong and they're hardy, and I fully believed that if anyone could survive they would've and I had, until I was proved otherwise, that was what I had to believe.
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Q. Did you invite Trevor Watts of Mines Rescue to brief the families?

A. I did, probably not until the Wednesday I believe.  I'm checking back on my notes and my brief reflects that.  It had come up several times.  I think Gary Knowles said that he’d also spoken to Trevor and I came out of the family meetings on the Wednesday morning and rang Steve Ellis onsite and asked if Trevor was up there and would he convey my request for that to occur, and then I later spoke with Trevor onsite as well and also with Dave Stewart of the rescue service.  

Q. And we've heard evidence about Mr Watts not briefing the families so I don't want to go into that with you, but I just want to confirm that you were seeing Mr Watts frequently in the period following the 19th of November?

A. I wouldn't say frequently, no.  Not by pre-arrangement.  I had met in town with him.  We’d both come into brief Gary Knowles for a meeting and he didn't turn up, so I sort of had a short meeting then and then Trevor went off about his work and I had seen him up onsite, but no we weren’t meeting regularly and he wasn't reporting to me on anything in particular.

Q. Did anyone from New Zealand Mines Rescue Service, including Mr Watts, ever convey to you before the 24th of November that they believed all of the men had died immediately following the explosion?

A. No.

Q. Did anyone at all say this to you before the 24th of November 2010?

A. No.

Q. That includes everyone that you were dealing with, police, other agencies, people on site, no one said those words to you?

A. No one even intimated those words to me.

Q. Now there has been some criticism that you should have told the families about a fire burning in the mine.  What do you say to that?

A. Well, I'd empathise with Bernie Monk.  His comments yesterday that he learnt more about this rescue and recovery operation sitting in this Commission than he did at any of the time following the disaster because I feel quite the same.  I listened to Assistant Commissioner Nicholls and Superintendent Knowles speak of these briefing notes for the first time, sitting in the back of this room.  I met with Gary Knowles twice a day and at no stage did I ever get told anything about any briefings coming from site.  John Dow sat in those same meetings and I've discussed it with him since and my PA, Katrina Bayliss was there with me all the time taking notes.  None of us had ever heard any discussion of a fire underground.  I've listened to Steve Ellis and Doug White and Darren Brady give evidence and they're actually very consistent with my recollection, which was there was some discussions about remnant gases from the first explosion, there was a potential for a methane burn underground which is like a pilot flame-type thing akin I suppose in my mind to having the hob on your stove burning in your house.  It’s not like a fire in the house but there's potentially something consuming the methane, and that’s the extent of it, but even that was inconclusive.  The fact, and I've read the families’ briefings that some felt that they believed or been told that there was a fiery inferno or a raging fire or a fire underground.  That was never communicated to me by anyone from site, by the police, by the fire service, by the rescue service, by anyone I spoke to, up until I sat in this Court and heard it for the first time.

Q. Now, it has also been suggested in the evidence of others that you were overly optimistic about the prospect of survival.  What do you say to that?

A. In hindsight, I was certainly unfulfilled optimism, as I said, unfulfilled hope.  I'm optimistic by nature, and Steve Ellis described himself as an “optimistic realist,” I think was his term.  I'm not sure that anyone would progress in the mining industry or stay in the mining industry if they weren’t in some way optimistic.  It’s an industry that requires - you're dealing with difficult issues, nature and high hazard environments.  You wouldn't work there if you weren’t an optimistic person, and I am definitely an optimistic person.  But I have also spent my whole career in the industry.  I've studied and gain a large number of qualifications.  I'm not naive in my knowledge of mining.
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A. I believe I understand it very well and I apply not my emotions, but my brain as well to the conundrum of what had happened in the mine.  I still to this day don't know what happened in the mine.  But I had no reason to believe, categorically, that all the men were dead.  That didn’t actually occur to me.  I’ve just, from the moment that I was told there was an explosion until the second explosion, I had diminishing hope, and that was conveyed as well through meetings on the, probably the Sunday I think was the earliest we started about, talking about a bit more grave situation.  Certainly, the Monday and Tuesday and even discussed that with Gary Knowles that some of the language needed to be changed to make sure that the message was being made more clear that it was becoming a less and less likely scenario, but until the second explosion, I don’t think I was overly optimistic, but I certainly was optimistic.

Q. Was it difficult for you to change the language?

A. Well, Gary, Superintendent Knowles, came into one of the briefing meetings and said, we’ve decided we need to start using words like “grave” and things like that because that will be conveying the right message and I said, “Okay”.  I said, “Well, you can use words like that.  It doesn’t really sit well with me, but I understand what your messaging is.”  And they were in charge, very much so, and so I modified it.  I suppose it was personally very difficult because I didn’t want to let go of that hope myself.

Q. Now it’s been suggested that there were delays in showing certain CCTV footage to the families.  What do you say to that?

A. Again, I can, I’ll absolutely apologise if the families believe that anything was being withheld from them by me.  I can certainly see that they may still hold that view of others, but I’d like to reassure everyone that that certainly was never my intent.  I became aware, and again I take my oath very seriously here, I became aware that there was even, that there even was CCTV footage, talking to Russell Smith on Sunday afternoon.  I wasn’t aware there was a camera on the portal.  I don't know how long it’d been there, and certainly not something that ever occurred to me, and when I was at Russell’s house, talking to him, him and his wife Jo, and they said that, he said, “Oh, you should have a look at the footage.”  And so I left his house and rang the mine site and Steve Ellis confirmed there was footage and he was surprised I didn’t know about it, because he said, “All the police and rescue service and fire and everyone else has seen it, why haven’t  you?”  And I said, “I have no idea, because no one told me.”  So I rang Doug White that evening and asked him to procure a copy for me overnight and to deliver it to me the next morning in town on a memory stick.  I then raised the issue with Superintendent Knowles that there was video footage.  He told me he didn’t know about it either, which I found again surprising given that all the police and all the incident management team and everyone reported through him, but he assured me he hadn’t seen it, which I had no reason to disbelieve at all, and so I arranged for a laptop to come to our afternoon briefing and show him that footage.  It was decided at that meeting by Superintendent Knowles that it was too distressing to show the families and that it wouldn't be shown to them.  So it wasn’t.  There was no facility to show them that afternoon anyway, because we were going straight from that office to the briefing and I had no way of showing them.  The next day I reiterated my request directly.  I had a briefing with the police to show the families that, plus a whole bunch of other photos that I’d accumulated and asked them would they please set up a data show for that afternoon.  The video that I showed that afternoon was the memory stick that was given to me by Doug White.  I had – I don’t even have the technical capability of editing a video like that.  Doug had told me that the footage went from 3:44:33, I think, to 3:45:22.  I recall showing the video and they often talked about little tab of brattice hanging down.  In my recollection and I appreciate it’s only my recollection and it obviously differs from some of the families, I remember talking about the brattice bit hanging down, and I remember pointing out that it was flapping one way and then the other.  I remember watching with the families, the explosion and then I recall showing them the brattice tape going back into somewhat horizontal with the ventilation going back into the mine.  So my memory, that’s the whole explosion.  If it wasn’t, I don't recall that, but either way, it was only what was given to me on the memory stick, so again if the families have formed a view that anything was shown to them in any edited form, that’s not the case that I’m aware of and if it was it certainly wasn’t with any intent on my behalf, and I can’t imagine why Doug or anyone else would want to edit anything like that.  
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A. The video that was eventually shown, to my knowledge, was off the same memory stick.  So the one that was 50-odd seconds long was the same file that was supposedly edited to less than that but unless we go back and cross-reference all those files I don’t know the answer to that.  So I’m not going to argue it, I just don’t recall that being the case.

Q. Now there’s also been evidence put before the Commission about
CAL scan images of an open self-rescuer or fire-fighting box at the base of the Slimline shaft, do you recall when you first became aware of that 
CAL scan imagery?

A. From my point of view the CAL scan was quite a difficult source of information because it didn’t belong to us, it had been commissioned through the police and Solid Energy.  John Taylor was very aware, or self-conscious, that he didn’t have a right to give that data to anyone.  So Doug White used to get to see it when John would bring the files to the mine site for orientating.  Because he didn’t have a way of orientating the data he would come along and sort of show Doug and say, “Is this up, is this down, can you recognise anything in this so I can sort of orientate this mass of dots.”  Doug made me aware, I believe I’ve gone back over this again in my files to see if it was written down, it wasn’t, but I believe somewhere around the Wednesday evening, or maybe the Thursday, he made me aware.  After that I asked him to show me, the thing, I didn’t have any software that could show that data, that’s quite specific software, so he made like a printout on the printer and you could’ve been showing me an elephant, I wouldn't have recognised an open box off just a printout on a piece of paper.  He sort of tried to explain, “Here’s the box, and here’s the lid,” but I couldn’t see anything.  It was very well enhanced and it was just off a colour printer.

Q. And there’s been some criticism from certain families that the imagery should’ve been shown to them earlier.  Do you have any comment in that regard?

A. Well I reiterate what I said before, I have absolutely no reason to want to withhold anything from any of those families, nothing.  They could’ve seen the video of the footage of the portal the day it happened, or any of the CAL scan imagery.  There’s been a lot of imagery since then that interestingly has never been shown to me, I’ve never seen any of the enhanced images, the pit bottom, Slimline, PRDH47, police have never made that available to me.  I’ve never seen any of it.

Q. Let’s come to the final topic that I wanted to address with you Mr Whittall, and that’s the briefing to the families following the second explosion on the 24th of November.  Now you were present at the mine site at the time of the second explosion weren’t you?

A. I was.

Q. And why were you at the mine site then?

A. I’d received a call, and I believe it was from Barbara Dunn, it could’ve been from Gary himself, I don’t recall, it was one of those two.  About 20 past 12 I was at the Cafe 124 in town between meetings and I was told that I needed to get up to the mine site because the rescue teams were kitted up ready to go in and they needed me to sign off on a risk assessment, was how it was put to me.  

Q. Did you believe you could sign of on a risk assessment?

A. No.  But I was a little bit dubious because the last time I’d been asked to come into the police station to sign a risk assessment I was met by a lawyer who wanted me to sign a waiver for the police on their actions on site, which I didn’t sign, it wasn’t anything to do with the risk assessments.  So when he said to come up to the mine site to sign a risk assessment, or Barbara, I wasn’t sure who, my main interest was the fact that they were actually kitted up ready to go in, which was extremely exciting and the news we’d all been waiting for.  So I had a family meeting at 4.30 so I took a helicopter up to the mine site immediately.  I had no capability of signing a risk assessment, I hadn’t been involved in any of them, and I certainly wouldn’t have signed one, but I still wanted to be up to the site if that’s what was going to happen.  So I arrived up on site.  By the time I got there I went down on to the deck.  The rescue teams were all about and I was told, I don’t know by who, that the rescue teams had been stood down because there was some anomaly, now whether they were ever, I’ve heard Trevor’s evidence to say they were never kitted up ready to go, and I had no reason to disbelieve that, I was only going on what I was told on the phone.  So when I got up there I was told that the teams had been stood down because there was some anomalous gas readings underground and that they couldn’t progress with it.  
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A. So I said, “Okay well another false alarm and false hope,” but I’d nothing particular to do, there was IMT meetings running and as you’ve heard from Mr Ellis and others, there was a lot of men onsite doing a lot of different meetings, so I went and talked to, I think, that was when I talked to Trevor and also talked to some of his teams and, sort of, commiserated with them, the fact that they were still sitting around, days and days later, some of them were my own staff.  I think Craig Bisphan was up there and a couple of other guys who were part of those rescue crews sitting around, just waiting and waiting, so I went up to the control room with the intention of looking at the video footage for the first time, other than just on the memory stick, because I could look at it in real-time and actually give me an opportunity to look at either side of it and see if there was anything else to see as I was about the last person to ever get around to seeing this footage, so I was in the control room, I don’t recall who with, actually, but I was reviewing the video footage in historical mode, so the control officer was taking me through it and we looked at a couple of other things, we looked at the pit bottom video imaging.  There was a camera in the pit bottom and stone where the coal transfer point was and that also gave me some level of comfort in my hope, I suppose, because it was right through exactly the same period as the first explosion and showed absolutely nothing, you know, there was a shovel leaning up in its rib, didn't move, it was around the corner from where Daniel had been and it wasn’t the actual explosion but it was just part of the historical mode.  They showed that to me for the first time and while we were there we got a phone call to the control room from, I think, a helicopter pilot or someone from traffic control to say that they’d seen smoke coming from the shaft and because we were in historical mode, we weren't watching real-time we were watching the screen but it was just recording in the background, so we went back five minutes where they said it was about five minutes ago and we watched the video from there and saw the second explosion occur.  We hadn't heard it or anything in the control room and no one else had reported it.  

Q. And what was your reaction to seeing that footage of the second explosion?

A. Oh, I think, as is been reported in many places, it was quite numbing, it was like a, I don’t know, it was like the dashing of our hopes, if you like. We just stood there and watched it over and over again and discussed it with the guys in the room and it was, I think, it was just then obvious that, that we’d had hope that was diminishing from 29 men down to, maybe, one or two, it was then obvious that there probably wasn’t going to be anyone.  If they were holed up somewhere or if they were injured, if they were in the mine and they were absolutely desperately waiting for someone to rescue them, then they couldn't have survived a second blast like that and it was quite devastating.  Actually, it wasn’t quite devastating, it was devastating.  

Q. What was your view as to telling the families having seen that footage?

A. Well, it was, by this stage, it was, what, quarter to three and I had a 4.30 meeting with the families.  I didn't know that they would know about it at all so I went down to the room with Steve Ellis and we just discussed what the ramifications of the second explosion would be.  He started showing me some calculations he’d been doing from the Black Bible that Trevor and others had described from the rescue service, the Paul McKenzie-Wood Book about blast sizes and his views on survivability et cetera, from the first explosion and this was all sort of newly emerging information and there was just a general agreement that we just couldn't hope anymore that that second explosion would’ve dashed that and I spoke to Superintendent Knowles onsite, conveyed that same, I think he came up to the control room and watched the second explosion as well and we discussed the fact that the families would need to be told at the 4.30 meeting and then he left because he was travelling by car.

Q. Did you offer him a ride in your helicopter?  That came up.

A. I heard his interchange the other day, it was quite amusing that Gary had told me on a number of occasions he doesn’t like helicopters and the helicopter I had up there had plenty of room if he’d chosen to do so. But no, I think that was a light quip of his.  But, no he left so by the time I’d finished with Steve Ellis, Superintendent Knowles had left the site and the helicopter that I’d come up in was available again and so I commandeered it, it was only mesh seats in the back it had been stripped out for use for transporting equipment up to the shaft and myself and Nick and Katrina, just the three of us in the back of the big helicopter , so there was certainly more than enough room for anyone else to have travelled back with us.
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Q. Now you were heading back to town for this 4.30 briefing at which the news of the explosion was going to need to be made available to the families.  Were you offered or did you request any support or guidance from the police or others about how to deal with that meeting?

A. No.  I just sat in a very, very noisy helicopter churning it over in my mind.  I wanted to get back in time.  I didn't want them to hear it from anyone else.  

Q. Why did you want to give the news?

A. A sense of responsibility I suppose.  I'd been communicating with them at every meeting.  I thought this is the worst thing that they're ever going to hear and I didn't want some media person or some public relations person from the police doing it, I wanted it to come from me.  I thought I owed that to them.  I wasn't going to hide out up at mine site and say I was too busy.  I'd been at every meeting.  To them there was no reason for me to change my intention or my pattern or my integrity, if you like, of fronting all of those meetings.

Q. And Mr Whittall, Superintendent Knowles described a brief discussion with you in the carpark before you went into the meeting that afternoon on the 24th of November?

A. That's right.

Q. Do you recall that brief discussion?

A. I do, yeah.  The helicopter ride was from about 10 past four to about 25 past I suppose, and the family meeting was due to start at 4.30.  So he came straight from the airport to the briefing.  We didn't have a pre-briefing that day, there wasn't time.  No one arranged one and I wasn't asked to come back into town, but I'm not sure where Gary had gone to.  That’s not being critical.  I just don't know where he went to.  I assume he went into town to make his own reports to his own superiors, and when I got to the carpark he and Barbara Dunn and I don't know who else, I've forgotten now, were standing in the, just outside the entrance, and the families were all arriving and walking around us, and –

Q. And what was that like for you sir, to be standing there?

A. It was horrendous.

Q. Why do you say that?

A. Because I knew, because I knew the second explosion had occurred and I knew that they didn't know.

Q. And so you walked into the briefing and you came up to the podium.  Do you recall that, walking through the families up to the podium?

A. I do.

Q. And what’s your recollection of what happened next?

A. I felt nauseous, I felt sick, I didn't know what to say.  I felt a bit overwhelmed and intimidated I suppose.  I knew the families.  I walked in the room and there was 500 people there and God knows how many police, 60, 70, something like that, there was a huge number.  So it felt like that anyway.  There probably wasn't that many.  Lots of uniforms standing around the walls, lots of people looking at me.  I agree with the families that there was a range of emotions in the room.  I think I looked at the, a lot of the support people and they were just devastated as well, so they've obviously been briefed or they seemed to me to have been briefed.  I had no idea that the families had been sent a specific text.  I thought they were just coming along for a normal meeting and I thought that they would think they were coming along for a normal meeting.  I had no idea that anyone was telling them that there could be good news.  I've heard all that during the, having read the briefings.  So I assumed that they were all quite, turning up for a normal meeting, and it was about the right size, but I was, I suppose I was well supported.  I had John Dow in there with me.  I had Gerry Brownlee was there and Gary Knowles was there as well, so it was just a very difficult thing to do.  I'd said I wanted to do it.  I don't regret that Gary let me do it, but I think it was appropriate for me to offer.  It was probably appropriate for him to accept.  He recognised that I'd wanted to front every meeting before that, so he didn't see any reason to do it differently.  I suppose I do differ in my recollection and I have gone back to other people that were there and collective memories change things and also time changes things, but I can only say what I believed was said and what I've verified with some of my other colleagues and friends, but.
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Q. What is your recollection of what you said to the families?

A. Well, anyone who knows me and you’ve probably seen evidence of it in this Commission as well as I tend to think reasonably chronologically and even if you ask me a question, I’ll go back three steps and then bring you up to that point.  It’s just one of my failings in communication I suppose, but, so on this occasion I was well aware that we’d been talking just about every meeting about why the rescue service weren’t going underground.  So, I just wanted the families to understand that it was a good thing that the rescue teams hadn’t gone underground, so I started by saying that I’d been called up to the mine site because I was being told that the Mines Rescue Service were kitted up and ready to underground, that’s how I started.  I thought that would just be a normal thing to say, that that’s why I was called up to site, because I had no understanding that they would expect anything to be coming out of that, and all of a sudden several people cheered and clapped and then it was like a ripple effect through the room.  Everyone started to think that that was fantastic, it was massive and I had no idea why people were cheering at that because I thought I’d said that that’s why I was called up to the site, in the past tense, but obviously the subtlety of past tense in a room of 500 people, when everyone’s hanging on, what I now realise was probably waiting for good news, was just the wrong thing to say.  I don't know how I could’ve said it differently, but gosh, there must be a 1000 ways of delivering that message that would’ve been more effective than that.

Q. Do you regret the way that you delivered the message on the 24th, Mr Whittall?

A. Oh, yeah, only for about 10 months.

Q. Just one final question Mr Whittall, do you have any regrets, more generally in terms of your communications with the families?

A. I suppose my general regret and – regrets probably a good word, and my general regret is that anyone could’ve –

Q. Just take your time, sir.

A. I suppose my regret is that anyone could at any stage believe that I had anything other than the best intentions to tell the truth at all stages and to give the families all the support I could possibly do.

THE COMMISSION ADDRESSES WITNESS – FIVE MINUTE BREAK

COMMISSION adjourns:
10.02 AM

COMMISSION resumes:
10.08 AM

cross-examination:  mr haigh

Q. I just want to ask you about your paragraph 127, which has already been alluded to by Ms Shortall.  And you’ll recall this was in the early afternoon of the 24th of November where Mr Knowles asked you to accompany him to the mine because the Mines Rescue staff were preparing to go underground and they needed a sign-off on the risk assessment?

A. Yes Mr Haigh, as I also said just previously, I wouldn’t be certain if it was Superintendent Knowles or whether it was Barbara Dunn, but yes one of those two rang me and did ask me to attend.  It was about 12.30 or something when I received that call.

Q. Did you tell them that you had no authority to sign any risk assessment?

A. That’s actually why I believe it may have been Barbara Dunn because had Gary Knowles rung me to ask me I probably would’ve argued that exact point with him and that’s what’s made me think possibly if it was Barbara there wasn’t much point me arguing that.  But as I said, either way I knew I wasn’t going to be signing a risk assessment but I wanted to get up to the mine site anyway so it was a moot point.

Q. So they may not have known, but that was clearly your intention, that is you wouldn’t sign off any risk assessment?

A. I’d be surprised to understand why they wouldn’t know that.  That’s why I think it may have been Barbara Dunn in hindsight because she may not have known but Superintendent Knowles would be very much aware that I’d never signed anything on the site.  I wasn’t part of the IMT and I wasn’t then in any position of authority so I don’t know why they would think I was going to sign it.

Q. Well the only person who could sign off on behalf of Pike in relation to the re-entry to the mine would’ve been either Doug White or his deputy when he wasn’t there, Stephen Ellis, correct?
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A. No I would’ve thought that Doug White could’ve signed off on it as a statutory manager.  I'm not sure, unless he actually put some instrument in place where he delegated that authority to Steve and delegated him as the acting mine manager, whether Steve, even Steve would have had that authority, but quite possibly, I'm not aware of how they set up that delegated authority, but yes, certainly only one or two of those two people could've signed it.

Q. Well, Mr White said that on that early afternoon he was rung to come up and signoff, rung by Mr Ellis to signoff on the re-entry, or possible re‑entry into the mine?

A. Right, that would be consistent then…

Q. I should also should also record Mr Ellis says he doesn’t recall that, but that would be consistent with his obligation as statutory manager?

A. Doug’s, yes.

Q. And as you’ve said you wouldn't be able to do that?

A. No, I have a mine managers ticket, and I’ve previously held that position but I wasn’t appointed as the mine manager and even if I was able to appoint myself, as the company appointing me as the mine manager, I would not take that responsibility given that I hadn't been involved in any of the risk assessments or any of the discussions leading up to it.

Q. No.  Now, I want to ask you now about issues raised by Ms Shortall about what was said by Neville Rockhouse in evidence about the refuge chamber and the Alimak raise.  Just trying to get some timing in place.  Did you hear Neville Rockhouse’s evidence?

A. Yes I did.

Q. Had you read his brief beforehand?

A. I had.

Q. And his supplementary brief emphasised to a great degree the fact that he was concerned about the use of the Alimak raise as a second egress from quite sometime back before the 19th of November?

A. I read that brief.

Q. And it’s a lengthy brief, so I won't try and analyse it but it seems that if we go back to July 2009, what he says is that he heard you on the John Campbell programme describe the Alimak raise as one of the, I think, three maybe, but that may be an error in his typing, one of the egress points in the event of a problem in the mine.

A. I may have described it in this way, may be where he gets the three from, is one of the three response points to an emergency in the mine, whether that was walking out of the main tunnel, climbing up the Alimak raise or going to the fresh air base would be the three responses to an emergency underground.

Q. Right, I understand that.  And he gives long detailed evidence about how he expressed his concerns from that point on because you had described, he said when you were being interviewed, that the health and safety inspector approved the use of the Alimak raise.  Had you said that on the television programme, can you recall?

A. I didn't go back and re-watch the programme after Mr Rockhouse’s statement, so.
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Q. No, all right.  In any event, he seemed in terms of the ongoing unfolding events, he was continued to be concerned about the Alimak raise as a second egress point, would you agree with that?

A. I read his brief, yes.

Q. And moving forward from a lot of his concerns, he related the incident in October or early November 2009 when the test was run of climbing the Alimak raise to determine its suitability as a second egress and you recall that’s the one that you were committed elsewhere on corporate issues?

A. Mmm, I do.

Q. That was October or early November 2009, he said, would you agree with that timing?

A. Roughly, yes.

Q. And of course, Doug White wasn’t employed until January 2010?

A. Correct.

Q. So, what was your role, can you recall, as at October/November 2009?

A. Yes, I was carrying three roles.  I was the general manager of mines.  I was the operations manager and I was the statutory mine manager.

Q. Right, fairly heavy load?

A. Yes, I had some good people around me, but not enough.

Q. Well, he effectively said that the endeavour to climb the Alimak raise was thwarted by what he described as the immense difficulties as you would’ve heard, two people tried to climb it and they couldn't make it and the other wouldn't even try?

A. Oh, I thought I heard that two people did climb it and then chose not to climb up the rest of the main shaft, but I didn’t hear that they tried to climb it and didn’t.

Q. Well, I may be playing with words, so that when you get up the shaft, 100 metres or so –

A. No, 50.

Q. Fifty.  It goes along parallel and then the second part –

A. Roughly, it’s about – we built the Alimak raise about 12 metres I suppose to the side of the original main shaft, so you go up the Alimak raise adjacent to the collapsed old shaft, and then there’s about a 10 metre crossover that goes up on a slight grade into the base of the main shaft and then from there there’s another, what would be a 54 metre climb or something up a stage ladderway up the rest of the shaft.

Q. Right, well, you’re right.  He says that two of them, Nick Gribble and Adrian Couchman got 50 metres up vertically and then they came back down –

A. They discussed whether they – I think their main intent of it was to climb the Alimak, so once they got to the bottom of the main shaft which  had the staged ladderway in it, they didn’t see the need to climb up another 50-odd metres just to say they’d climbed up the 50 metres, so they didn’t, I understand.
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Q. I don't think you can paint this as being anything other than a feeling at the end by all of those present that this was not ever going to be a suitable second egress.  Now was that conveyed to you?

A. Definitely, I understand that it was never going to be the long term solution as our main second egress and it was never intended to be, and part of the outcome of that was the risk assessment process and the establishment of the fresh air bases, et cetera that eventually occurred.

Q. Well then Mr Rockhouse goes on to describe his, effectively his continued battle to try and get an acceptance that this wasn't going to remain the second egress and he refers to trying to provide you with a risk assessment and the sign-off and that you weren’t prepared to sign it off or didn't sign it off.  This is paragraph 78 of his brief.  Can you recall that?

A. No I don't.  No, I did – most of the rest of what Neville had in his statement I understood and maybe there's variations of nuances of what was said, but in that particular case I don't recall being presented with a risk assessment to sign off, I just don't recall.

Q. Because that’s what he says.  He says that, “The final risk assessment report was completed and concluded the Alimak raise is not suitable as a second means of egress in the mine in an irrespirable atmosphere.  The report was circulated for comment but still required Mr Whittall’s approval and sign-off.  He failed to do that.”

A. Do you recall when he said that that was circulated?

Q. Well he doesn't specify a time, but it does seem to be before Doug White joined?

A. That’s why I'm confused about it, Mr Haigh, because my understanding was that the risk assessments and that process was established in January 2010.  Part of the intention of that was that I knew we’d already made offers to a new mine manager and a new operations manager, Mr Lerch and Mr White, and that those guys formed part of that risk assessment team and that I had specifically said that I would opt out of being a key member of that team and leave it to two fresh sets of eyes that have come in from other jurisdictions in New South Wales and Queensland that were actually going to have to take statutory ownership of the process.  I don't recall that risk assessment process occurring in 2009.

Q. Well that’s what he seems to be saying, but we may have to clear it up before Phase Three, but –

A. Certainly.

Q. - even if it was to be signed off by someone else as a statutory manager, as the general manager if that is the case, and that’s not according to Mr Rockhouse, you would surely have still been concerned about these concerns expressed by your health and safety inspector and others about the Alimak raise?
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A. Yes, you’re right.  Even if I wasn’t going to be signing off on it and accepting it, in my role in any corporate capacity the same as if, Gordon Ward is the chief executive he was also party to these discussions at management meetings as well so in the hierarchy of the company certainly if it was deemed unacceptable and there was no alternative and no alternate strategy then that would’ve been of great concern.

Q. Let’s talk about then from when Mr White joined the company.  From that point on did you have any involvement in an alternative to the Alimak rise?

A. Not to my knowledge, other than from understanding that from a mine planning point of view that two things were happening.  One, that the fresh air base was being established, or had been established, I can’t remember when it was established.  And secondly, that the mine plans included a number of options, I think six in all, to establish a second  means of egress to the west of our current workings.  And the chosen one was option 6 I think, recall, which was two driveages out to the surface in a valley immediately west of where we were currently working.

Q. Well now let me turn very briefly to the refuge chamber.  Again, the timings not entirely clear but it does appear from Mr Rockhouse’s evidence that he came to you with what he calls a proposal, which you say was just brochures, prior to Doug White joining the company in January 2010.  Now is that your recollection?

A. I’ve really struggled, I’ve actually thought of this because it’s been in the brief, and I can’t put it within six months.  I really, I just cannot, I remember it as a passing incident, I can visualise it in my mind the conversation in my room, but I couldn’t even pin it within six months?

Q. So there’s no point my pressing you on your recollection as to timing because you simply can’t recall?

A. No.  I seriously just do not recall.

Q. And you reject his suggestion that this was a proposal more than just a few brochures and he spoke about costs and so-forth, you say that didn’t happen?

A. That there was no proposal, the brochure itself to my knowledge was from, and this is stretching my memory now, was from a Western Australian company or something that made these, it may have been, or some Australian company.  It may have had a cost in it, possibly did, I’m not saying it wouldn’t.  It certainly wasn’t a proposal to my knowledge, it was nothing that would come from Mr Rockhouse’s work of his own analysis or recommendation, to my knowledge it was a download.

Q. But it was still a suggestion?

A. Certainly.

Q. Worthwhile suggestion as an alternative until the –

A. Correct, I’ve got lots of suggestions about a lot of things.

Q. Could you just wait a moment?

A. Sorry Mr Haigh.

Q. Until the Alimak raise issue was resolved?

A. For it to be a legitimate, I agree it was a suggestion.  For it to be a legitimate suggestion it would have to look at its pros and cons.  I had been, to my knowledge, the refuge chamber that was proposed wasn’t, I don’t recall if it was specifically for coalmining or hard rock mining, it had no risk analysis with it, I don’t know whether it would’ve possibly increased the hazard underground rather than decreased it.  There was no analysis as to whether this was the right thing for us to do.  With all deference to Mr Rockhouse he had virtually no knowledge of refuge chambers, their background.  I did ask him had he done any review of the hazards underground of these things, and he hadn’t.  For someone to walk in and just give me a piece of paper and say, “We should buy one of these, that’s what we should do,” I don’t run a business that way.  I wouldn’t even as a statutory manager make that decision, it would require a lot more work than that.

Q. Well you and he differ as to what happened?

A. Yes.

Q. So I think we’ll leave it there.

A. Thank you Mr Haigh.

cross-examination:  mr davidson

Q. I’ll just clarify a little bit of the evidence that you’ve given both here and earlier regarding the experience you had as a mine manager.  And in looking at your history, you got your mine manager’s ticket in 1996 as I understand it?

A. Yes.

Q. And you began the Dendrobium project in the year 2000.

A. Correct.
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Q. In those four years where were you mine manager, just give us an indication of where you were?

A. I was relief manager at Appin Colliery for half a year or so and then I was a mine manager at Tower Colliery where I'd been previously undermanager in charge.

Q. So there was about four years there and then you went into the Dendrobium project development through until it hit coal in 2003?

A. Correct.  Well it wasn’t until it hit coal it was actually one, two tunnels driven in coal and rock in the early development phase, probably about the same size as what Pike is now.

Q. And then you joined Pike in 2005, of course, it wasn’t a coal mine then?

A. No.

Q. And it became a coal mine in terms of mine management in 2008?

A. Late 2008, correct.

Q. So a lot of your history has been in the development phase of two major projects?

A. Well over in the 30 years, in the last 10 years, yes.

WITNESS REFERRED TO DOCUMENT DAO.001.11234
Q. And this is the TARP or trigger action response plan for discovery of fire.  While this is coming.

A. Yes sir.

Q. I'll refer to the document.  This is the Pike River document and it’s signed off by Gary Haddow and Kobus Louw?

A. Yes.

Q. In December 2008 and in the page which I'm looking for, but it may be difficult to bring up, I'm going to take you to it, there was reference to level 2 trigger, this is a Pike document.

A. Yes.

Q. Which says, “Review incident and ensure correct RAP is being followed.”  Now, could we just go through the document.  I want to go through the page which I think is 8.  For the record it’s 11234-5 and this says, under level 2 trigger, “Review incident ensure correct RAP is being followed.  Notify the Dendrobium project director of incident.”  Well, it looks like a direct crib from the Dendrobium project doesn’t it?

A. I think you’ll find that a lot of Pike documents have come out of BHP or Rio Tinto and I would like to think that they’ve all been appropriately crossed over but this obviously hasn’t.

Q. Yes, well, were you part of the team, as it were, or responsible for the fact that the Dendrobium material has been used at Pike River?

A. Well, actually I encouraged any new employer I got to bring whatever safety gear, stuff they could so in the case of Dendrobium, then yes I brought those plans with me from a safety point of view and put them on our server.

Q. Now, Mr Whittall, what I'm concerned to do in the next hour and a bit, or so, is not to look to apportion blame anywhere, as we’re directed we must not, but to determine what you knew of the events at Pike River on the 19th.  What you knew of the underground condition beforehand and afterwards, and then how you conveyed the information, in particular to the families, but also to the media.

A. I understand.

Q. And you would’ve understood from the outset, that what you conveyed to the media would inevitably get to the families in one way or another?

A. Yes, absolutely, especially since my intention was to give it to the families before I gave it to the media.
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Q. Now, the sequence of events from your perspective begins at 4.45 pm on the 19th?

A. Correct.

Q. When you get a call from Rob Ridl that Daniel Rockhouse had called at 4.15 from B1 at pit bottom.  Now that’s of interest to the Commission because the sequence of events document which the police have assembled and recorded – and this is at page 6 of the document, I’m not going to ask you to look t it – it’s been estimated that Daniel called in at 5.15.  Now if you sat through the hearings, you’ll know that it’s been put to a number of witnesses and it can’t be right, because he left the portal at 5.26?

A. And I agree.  I found that confusing when I heard that evidence as well.

Q.  So, it’s important in timing if that’s when Daniel called, Daniel had called at 4.45, is this an exact time?

A. Well the time that he called can’t be exact.  The time that I took my note to say that I’d received the phone call at 4.45, is exact, because it was written in real time, so the fact that I wrote down 4.15 at 4.45, I can’t be sure of the 4.15, but it certainly wasn’t any time after 4.45.

Q. So at the very time you received the information from Mr Ridl, Daniel would in fact have been walking out of the mine?

A. I would imagine so.

Q. Yes, well he came out at 5.26 and you spoke to him by an exact note a 4.45?

A. Correct, I spoke to Mr Ridl at 4.45.

Q. Yes.  You knew Mr Strydom had gone in at 4.07?

A. From that same phone call.

Q. And was out at 4.25?

A. I knew he went in at 4.07.  I’d have to refer to my notes to know whether I knew he was out at 4.25 or not.

Q. Well, if you spoke to Mr Ridl at 4.45, then presumably you would’ve been told that he’d come out as well?

A. I knew he’d come out, yes.

Q. And did you know then that an explosion was reported to have occurred from that phone call?

A. That was the first thing that Rob told me, was that an explosion occurred.

Q. In your paragraph 10, you say, seemingly one of the first things you do is you call John Dow to inform him, I presume, Mr Whittall? 

A. That’s after speaking with Rob?

Q. Yes.

A. Yes.

Q. And you make a comment there about perhaps a prior call from him about an electricity outage.  Now you know your brief in this regard.  

A. Yes.

Q. Your brief is indicating that when you prepared it, “I may have received an earlier brief call from John asking about a possible power outage at the mine, but I do not recall that call now.”

A. Yes.

Q. Now, if you didn’t recall it when you made this brief, why are you referring to an earlier brief call from John Dow about a possible power outage at the mine?

A. Because John told me he believed he’d called me about it, and I said, “Given the events of the afternoon, I don’t recall that.”  So if I got a call earlier in the midst of other activities, it wouldn't have been to do with an explosion, it would’ve been possibly a letting me know what was going on at the mine, so we’ve had a power outage, but I don't recall.

Q. Well, Mr Whittall, I’m just, as a curiosity, it’s an open question, why would Mr Dow as the chairman be calling you in this position you hold now as chief executive about a power outage at the mine?

A. Because he’d received a call from a journalist asking him about it, and he didn’t know why he’d be receiving the call.  I think it was from the Christchurch press journalist, Alan Wood, I think, by name.

Q. So you reconstructed this from the discussion you had with Mr Dow after the event?

A. I did, that’s all.

Q. Now you swing into action as it were by getting someone to take all your calls, and that’s, I think, an IT person?

A. Yes, just on my mobile.

Q. And that is to have calls transferred from the mine site to your mobile?

A. No.  No, that’s not right.

Q. Just your calls?

A. No, I was just trying to deal with my own desk phone and my mobile, so he took my mobile away and just received and noted those calls.  It was only a personal process.  At that stage I believed that the mine site was dealing with all its own phone calls I would imagine.  That’s part of the incident management process.
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Q. Yes, but we have in your paragraph 12 this piece, “The mine site diverted all its calls to the Wellington office,” not your phone alone.  But everything was transferred to you? 

A. That was by default we found that out because my secretary in Wellington started receiving calls from people outside the mine, assuming that they were ringing the mine site, and we learned by default that the control room in mine site had diverted one of their phone numbers to Wellington.

Q. So what did you do about that?

A. I assumed that they had done so because – sorry, I may well have confirmed that the next time I got a phone call from someone from the mine site, but assuming they'd done that because they were busy, I instructed the secretary at the site – at the office, who wasn’t trained in emergency systems at all, to take the calls and give what information she could which was limited.  All we knew at that time was we’d had a call from the mine site.

Q. Anyway, moving on.  By 5.15 am you knew clearly that two men had walked out.

A. Two men, 5.15 pm.

Q. 5.15 pm.  You knew two men had walked out.  Mr Strydom had gone in because of a power outage and the loss of communications.

A. Correct.

Q. You knew he had seen a man on the ground but not know the distance where the man was lying on the ground in the drift, right?

A. Correct.  Yes, this is my number 13, yes.

Q. I'm just trying to tally up your knowledge here, Mr Whittall.

A. Yes.

Q. You knew when Mr Knapp told you, that Daniel had been at the A1 heading when the explosion had occurred?

A. Correct, that’s what I was told.

Q. And you also knew that the doors near the vent shaft had been destroyed and –

A. No. No I didn't know that and I still don't know that.  I'm not sure who knows or how they know that.  Since we haven’t got down there, but what I – no, I didn't know that at all.  Does it say that in my brief?

Q. Well let’s have a look at your paragraph 16.

A. See, Dick told me that it was assumed that the doors near the vent shaft had been destroyed as air was coming through the shaft, but I could draw you a number of scenarios on the diagram at pit bottom that would show why air would go up the shaft if the doors weren’t destroyed.

Q. Well, just pause.  I'm not asking that.  You were told by Mr Knapp that it was assumed and he was at the mine site?

A. He was a human resources manager.

Q. Yes.  That the doors had been destroyed.  So he would’ve had information relevant to that passed to him from those at the site, and those included obviously Mr Doug White?

A. Yeah, I assume that’s where he's getting his knowledge from.

Q. And thus accumulating your knowledge at this time, this was seen as a real possibility at least by those at the site?

A. Yes.

Q. And in the meantime, alongside all this there’s a whole lot of other actions taking place, with the police appointment of Superintendent Knowles as incident controller?

A. So I understand now.

Q. Yes.  You didn't know this at the time, but things were happening.  Sergeant Cross was in control at the site, you didn't know that of course at the time?

A. I knew nothing about the site activities except that Doug was on site and in charge.

Q. Yes.  That’s really the point I want to get to, that you have in this space after the explosion at 3.44, you have swung into action, as it were, in Wellington dealing with things there?

A. Correct.

Q. But things are being carried on at the site which are not part of, in any way part of your direction or knowledge?

A. No.  I was receiving information.  I was giving no instructions or initiating any activity, not really anyway.

Q. Now, your assumption of the role in dealing with the media was said by you to be because you're the only Wellington person with mine knowledge.  That was the reason you took over all media contact?

A. And also the fact that I had a public relations manager who had gone on maternity leave the day before and was not available to me, so I had no one else that would have been in any way or capacity.  She would have been more than capable of fulfilling that role.

Q. It’s not a criticism, Mr Whittall.  You assumed the role and you said you had no media training at all to handle what was going to be a deluge of enquiries?

A. Correct.

Q. You must have known right at that moment that everything you said was going to be measured publicly and by the families if you were going to be the spokesperson for the company?

A. Correct.  I don't think I actually thought that logic through, but I certainly assumed that by acting as a spokesman for the company I needed to make sure that what I was giving was to the best of my knowledge factual.

Q. And that was going to have to be the case from that moment on wasn't it?  That you had to get your facts right?

A. That’s the way I run my life, yes.

Q. Sorry, what did you say then?

A. It’s the way I do things
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Q. The way you run your life?

A. Well it’s the way I intend to carry on, to be factual.

Q. Now to be factual you must’ve recognised the need to arm yourself with good facts?

A. Correct.

Q. And to do that you were going to have to get to the source, which in this case was going to be, in the first place, the mine site?

A. Correct.

Q. Were you aware that the police confirmed the CIMS activation early in the afternoon?

A. I’d never heard of that model until I sat in this Commission.  And at that stage I had other than the fact that the mine was being attended by the police I had no idea that the police were in any way in charge of anything.

Q. Now this is important?

A. Yes sir.

Q. What you were dealing with then was Air New Zealand, you contacted the Prime Minister’s office?

A. Correct.

Q. And you flew to Christchurch and got to Greymouth or to the mine site at 2.40 am?

A. Correct.

Q. So we’re 11 hours on after the first explosion?

A. Correct.

Q. Do you remember Mr Dow making any comments to the media at this time?

A. I don’t recall him making any.  I know I made a couple of interviews in the foyer and then the two 7 o'clock reports on the street and then after that I don’t recall making any media at all.  So I don’t recall Mr Dow doing anything, no, he may have.

Q. Now you went on television in the 7 o'clock programme on the 19th didn’t you?

A. That's correct.

Q. And I think you said that there were 27 men underground and no evidence of any fatalities at this stage?

A. Sorry, could you repeat that last part?

Q. You said there were 27 men thought to be underground and no evidence of any fatalities at that stage?

A. That's correct.

Q. Subsequently, and I’m taking this from the media search Mr Whittall so if we get into difficulties with the accuracy we can do so, but at 
9.00 pm you’re saying there were two routes out of the mine, “The rescue operation was different to Chile as Pike has steep terrain and shafts run horizontally into the hill, not vertically into the ground.”  Now the media obviously were interested in the Chilean equivalent expressed weren’t they?

A. Yes, that was put to me straightaway.

Q. Yes.  From the same media sources, at 9.30 pm Mr Dow told TVNZ that you were flying to Greymouth to, “Be with his people.”  And the point I want to come to is that at 11.00 pm that night Mr Dow is recorded as saying this, I’m just going to paraphrase but this is the heart of it, “All the miners were equipped with self-rescuers, trained to use in pitch dark and have lamps.  Gas build-up is the principal hazard, that men know where additional air is stored.”  Now that’s his statement, not yours, but were you aware that any statement like that was going to be made?

A. No.

Q. Were you aware that it was made?

A. I didn’t really watch the media at all in those first few days and I don’t really recall that particular statement being made, no sir.

Q. Did you discuss with Mr Dow the 19th, how you would handle the public statements on behalf of the company?

A. There was most likely, well not most likely, there certainly was discussion in our Wellington office as to what was the right message in that afternoon and it was assumed, I don’t think actually, John and I divided it, we’re both equally confident and competent to deal with the facts as far as I’m concerned.  John’s an experienced chairman and managing director of companies so if he chose to speak to the media as the chairman then I would certainly have deferred to his request to do so, or desire to do so.

Q. Well each of you are competent to make statements if you know the facts aren’t you?

A. Correct.

Q. And so I’ve just asked you your view now of a statement made that night with, “The men know where the additional air is stored.”  What do you take from that statement?
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A. John may've been referring to the additional self-rescuers, he may've meant that they would know where the additional self-rescuers were stored.

Q. Right, so you think he’s talking about self-rescuers?

A. I would think so.

Q. Right.  Now, let’s have a look then at what you understood was the position in terms of the ability to address an explosion underground at this time.  And I'm talking now at the time you get to Greymouth.

A. Are you talking about addressing the explosion from outside the mine?

Q. Yes, how you would understand what was going on.

A. Oh yes.

Q. Where you get your information from and how you convey it?

A. Yes.  

Q. So, first of all, let’s have a look at the, what you understood was the situation underground.  Firstly, did you understand or think that Pike River’s emergency response management plan would be kicking into gear?

A. I assumed it would’ve been kicking into gear from pretty much when Daniel rang up and said, “There’s been an explosion.”

Q. And so did anyone tell you that that was what was happening and how far it had gone?

A. I don’t recall, sir, whether I specifically asked during any of my conversations with Mr Knapp, “Is anyone implementing the emergency response management plan.”  I understood that it was because that incident controller, I believe I was told that Doug was the incident controller but other than that, I didn't make that direct enquiry.  It was part of everyone’s training and I knew I had competent managers onsite, I wouldn't, even occur to me they wouldn't have initiated it.  The fact that the emergency response system was initiated as far as the police coming onsite, I was told that while I was still in Wellington, showed me very clearly that that actually had occurred.

Q. Well, let me just take you to, when you last came to this witness box and Mr Raymond asked you some questions about this, I just want to take you to them.

A. Yes sir.

Q. You were asked about the plan, the response plan.

A. Mhm.

Q. And he took you at paragraph 30 of the transcript which is, I don’t want it up at this stage, TRN0001974, to a passage or a part of the emergency evacuation of all persons from the underground mine at Pike River Coal, risk assessments final document, and put this to you at line 33, “If there’s an underground explosion there’s an imperative requirement to achieve escape or refuge within the operating life of a self-rescuer and to offer immediate assistance to the workforce on a safe way out of the mine,” and you were asked if that was correct and you said you understood the statement.  Your understanding was, I take it Mr Whittall from the answer you gave then and afterwards, that men were told to exit the mine, to leave the mine?

A. Correct, if they were able to leave the mine they should leave the mine.

Q. So, we’ve got that point clear, so you would’ve expected that whatever was going on underground, the men would’ve been working to the principle of getting out?

A. A self-escape.

Q. Getting out?

A. Correct.

Q. And to the other element of that statement to achieve escape or find refuge within the operating life of a self-rescuer you would take to be, put your self-rescuer on and get somewhere which is a refuge?

A. Correct.  Get somewhere or create somewhere that’s a refuge, yes.

Q. Yes.  And then, the syntax is a bit odd, but, “To offer immediate assistance to the workforce on a safe way out of the mine.”  You’re talking about the company, people offering assistance to get out of the mine.

A. Yes, so the control officer essentially ringing phone numbers and telling them what had occurred.  Because what happens, Mr Davidson, is that in an explosion it doesn’t necessarily mean that it’s affected all parts of the mine and sometimes in a large mine you would need to actually ring people and tell them that an explosion may have occurred.

Q. All right, well, we don’t have to worry about that here do we?

A. I would imagine in Pike, they would all know if an explosion occurred.

Q. Yes.  Now, the next point that was put to you, relevant to what you must've been thinking at the time, was that people will know, this is under the same risk assessment and evacuation plan.

A. Yes.

Q. “They will know that they should be moving away from danger and heading towards the second means of egress.”  Now, taking it from the document which you acknowledged, right.  Now, you were aware that the drift had been used already by two men to get out.

A. From seven, 800 metres outbye yes.
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Q. Well the phone call came from about 1900 metres, didn’t it, from Daniel Rockhouse?

A. That’s actually – I can’t disagree with that.  I thought it was actually a bit less than that, but yes, I’ll take your word for it.

Q. Well, let’s not quibble.

A. No.

Q. But two-thirds of the way down to the drift, a man has walked out and picked up another man on the way –

A. Yes.

Q. And therefore there was some degree of respiration available, which we know, and it aided significantly by access to a line and the valves –

A. While the smoke was clearing, yes.

Q. So, this would’ve been part of your thinking as to the underground condition when you came to the mine that night?

A. Correct, by the time I got to the mine that night, I understood that the drift was in fresh air.

Q. Yes.  Now, a second point that would be apparent to you is that as you have said yourself, this is a very small mine.

A. Correct.

Q. And men would know it intimately.  They’d know exactly where they were?

A. Most would, yes.

Q. And it’s only 700 metres odd from basically the air around the vent shaft up to the furtherest heading?

A. Seven to 900 metres, yes.

Q. And therefore, in the ordinary course of events, so a walk with a respirator could be accomplished in that time, between those points?

A. Assuming that there was no barrier to that walk, yes.

Q. You also knew that no one had come out up the Alimak raise and up the ladder?

A. Correct, there was no one had come to the surface.

Q. And you’d also have known from what has been put to you extensively already, that the prospect of any man getting up that escapeway, call it what we will for these purposes, up that ladder in an emergency situation would have been zero?

A. I don't agree with that.  You’re putting to me a statement I don’t agree with.

Q. Well, I’m putting it to you, what’s your basis to say that you believed at that time that a man would’ve been able to take access in an emergency situation and get up the ladder in the Alimak raise?  Why do you say that?

A. I’m not even sure what the question is in relation to Mr Davidson, because we were just talking about their ability to self-escape and no one did come up the ladder.

Q. Yes.  Now I’m asking you to consider the circumstances which you brought to account in your head, because you were going to be making statements to people and you were the chief executive as to what the underground prospects of men being saved or saving themselves were.  I’m putting to you that – I’ll put it this way.  When I read your evidence I can find no reference to your contemplation that any man would’ve gone up the Alimak raise, climbed the ladder?

A. They didn’t do.

Q. We know that.

A. But my evidence would also show there was no contemplation that they walked out of the tunnel, because they didn’t.  Only two men did.

Q. No, come back to my question.

A. I’m sorry, I’m not clear on what your question is.

Q. All right.  Well, I’ll take you carefully through it.  First point you knew was that men had managed to walk out from well down the drift shortly after the explosion?

A. Correct.

Q. That meant there had to be a degree of re-ventilation in the drift?

A. Correct.

Q. That suggested immediately that if any other men had survived, they would take the same course, which is really the answer you’ve just given me?  They’d walk down the drift –

A. I would think so.  That would be the most logical place to walk out, yes.
Q. But if there was any impediment to that walk out, so they had to find another way out of the mine, there was only one other way out of the mine theoretically –

A. Correct.

Q. And that was up the Alimak raise, up the ladder?

A. That's correct.

Q. Now, we’re not going to revisit all this with you now, but it doesn’t appear in your brief, nor have I heard anything else you’ve said to indicate you were thinking, “Well, if they don’t get down that drift because there’s some reason for that, that they could get up, or might get up that ladder?”

A. Well, would you like me to state that for you now?  I believe that if those men were underground that they would’ve either walked out of the drift or climbed up that ladder.  They did neither, but they could have.

Q. All right, we’ll just come back to the second part of that.  Are you going to tell this Commission now that you believed, as you factored in all the information coming to you, that men, after that explosion, had a prospect, a real prospect of self-rescuing by going up that ladder?

A. I don't know where the explosion was and therefore I have no idea what the status of the mine underground was.

Q. Just answer the question.

A. No, that’s my answer.  I don't know where the explosion was.
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Q. I realise that, but answer my question.  

A. Well your question is did they have a real prospect of climbing up the shaft.  If the explosion was at the bottom of the shaft, then no they wouldn't have.

Q. All right, let’s say –

A. The same as if the explosion was in the tunnel and dumped the tunnel, they couldn't have walked out that.

Q. Of course not.  But you know what I'm asking, Mr Whittall?

A. No I don't.

Q. If a man had made his way in an emergency situation to the base of the Alimak raise or that area?

A. Yes.

Q. Are you telling this Commission that your evidence is that a man could then have climbed that ladder and got out?

A. Assuming that the ladder had not been damaged in the blast and that there was no impediment to that, then yes.

Q. And what is the basis for your saying that, given the evidence we've had, for example, from Mr Couchman, who did the exercise not in an emergency situation such as this.  What’s your evidence for that?

A. My evidence is that the – I've also heard the evidence of and had worked there for a number of times with Mr Ellis, Mr White, and Mr Poynter, all of whom had reviewed the ladderway, and as the managers of the mine were satisfied that it was a satisfactory egress route. 

Q. Well really?  Are you saying that Mines Rescue thought that was a satisfactory egress route?

A. Did I just say Mines Rescue?

Q. No I'm asking you.  Do you think they did?

A. No, I understand that from the report that we’d received from Mines Rescue that they didn't see it as an adequate primary second egress and that work needed to be done to provide a secondary solution which, to my understanding, was the fresh air base and also the other additional activities such as the harnesses that Neville had put in place and the catenary wire to prevent there being an issue during the climb, et cetera, so there were a number of activities that were undertaken by Mr Rockhouse and others.

Q. Just pause.  

A. Yes, Mr Davidson.

Q. When you left the Court that day after you last appeared here.

A. In Phase One?

Q. Yes.  You gave an interview to John Campbell.  Remember that?

A. Is this the one that Mr Rockhouse referred to?

Q. No, this is the one that you gave.  You said it is the one he refers to?

A. Yes.

Q. Well you remember it.  I think you gave it more or less out here didn't you, out the back of the room?

A. Somewhere yes.

Q. And you were asked a question by John Campbell which was, “Peter, does that mean there is only one means of egress?” and then you went into the three scenarios that you discussed in the evidence during the day?

A. Correct.

Q. And then you said, as to the, they go to the fresh air base “or they could if they needed to, exit by the shaft.”  And you said this, “One of my understandings is that this would understood to be an interim measure.  It was deemed satisfactory by the statutory manager and by the safety management on site and by the mines inspectorate and by the rescue service involved.”  That’s what you said and reported to have said.  Where was that deeming satisfactory by those parties?  Where was it deemed satisfactory by the mines inspectorate?

A. The mine was opened and operating.  My understanding from Mr White is that we’d had the mines inspector up to the site, and that’s come out in evidence in this Commission as well.

Q. Correct.

A. My understanding was that the mine was operating.  It wasn't under a prohibition notice.  Men were going to work, the safety manager was going to work, the workforce was going to work. 

Q. So answer the question.  How was it deemed satisfactory for the mines inspectorate –

A. Because the mine was –

Q. Just let me finish.  

A. I thought you had Mr Davidson.

Q. How was it deemed satisfactory by the mines inspectorate?

A. My understanding from Mr White was that Mr Poynter had conducted an inspection on site with him.

Q. Yes, all right.  Now that’s the mines inspectorate.

A. That’s, what you asked, yes.

Q. And then by the rescue service involved.  How was that deemed satisfactory?

A. My understanding was that the review by the Mines Rescue Service was some time like October 2009, and this was more than a year later in which we’d conducted, we’d had brigadesmen on site, we’d had rescue on site.  If I'd believed that they didn't think it was right, I'm sure they would have raised it to my attention.

Q. So the way you're putting it is that because no one said anything to you, therefore they must have thought it was okay?

A. In essence yes, I don't recall getting a report on it, the same as I don't have reports on a lot of things at the mine site.  But by omission, if it had not been deemed to be not all right then I assumed it was.  I was not involved in the day to day assessment of those issues.

Q. But Mr Whittall, I'm sorry.  When you gave your evidence and this is from the transcript at 0001,988.  It was put to you a document which is the MRS005, page 3, paragraph 4, this is line 27, where it was described that in a fire situation, using the vent shaft in the Alimak as a means of egress would be virtually impossible, virtually impossible.  And you said, “Yes, I've read this report before.” So a few hours later you’re saying it’s deemed satisfactory by the rescue service?
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A. No, this was a report, and to my knowledge, you have the date, sometime in late 2009, is that correct?

Q. MRS005, we can bring it up. 

A. Well it wasn’t a recent one.

Q. Can you answer the question?

A. The question was from me, was it a late 2009 report?

Q. August 2009?

A. August 2009.

Q. Yes.

A. At that time we had the mine manager Nigel Slonker on site and he was dealing with the issue with Mr Rockhouse.  My understanding that these issues were raised by the rescue service and that things were put in place, such as the establishment of a fresh air base, other activities within the shaft itself had been dealt with.

Q. This is not the point Mr Whittall, please come back to it.  I’ve asked you about the usability, the utility of that ladder and your statement to
John Campbell that it was deemed satisfactory by the rescue service involved.  This ladder never was deemed satisfactory.  Mr Watts yesterday said he was gobsmacked to find that Mr Poynter had given it any kind of a nod of affirmation?

A. Well Mr Davidson, I concede that if the rescue service has not given it a clean bill of health in a subsequent period from August 2009 until the 19th of November 2010.  I’ll also make the point that by saying that some 14 months later that they weren’t aware that nothing had been done about it then I would question the fact that we continued to operate with rescue service people underground and with brigadesmen working underground if there was an absolute deeming that it was an unsafe mine, or that it was an unsafe egress route.

Q. You’ve turned the question round Mr Whittall?

A. I have.

Q. I don’t need to go on with this.  All I have asked you originally is this question, as to whether you believed, or factored into your thinking, that men would be able to climb the ladder in the Alimak raise in the event of an emergency situation.  And is your evidence that you thought they would?

A. Yes it is.

Q. You did.  And where then is that mentioned in the evidence that you have given about what you’ve said to the families or to anybody else?

A. This is where we differ Mr Davidson.  I don’t understand the relevance of me saying it or otherwise because the fact that they didn’t climb out of the shaft I don’t understand that I factored into a conversation with the families to say that they could’ve walked out or climbed out, because they didn’t.  The issue we were dealing with in conversation and communication with the families whether it was a reality of the fact that the men were actually underground.

Q. Well can I just come to this.  Your thinking was if a man has survived he can get down the drift.  That was what you’re thinking?

A. My thinking by this stage was, sorry later in the several days, was that the men if they hadn’t walked out by this stage they were waiting for us to come in and get them.  So the anxiety was over the ability of the rescue service to get underground or not, I think like everyone else given up the likelihood that these men were going to walk out unaided after several days they would’ve done so fairly immediately if they were going to get out unaided.

Q. And that’s the fact, isn’t it, that if they had not been injured, and they had access to air they were able to walk out because there was no distance involved on this exercise?

A. Yes, so long as they had, so the scenario that, I drew diagrams and tried to think of ways of trying to communicate this to a number of different forums, including the families, but the only thing I could think, especially as time went on Mr Davidson, was that the only likelihood I could think that men had survived is if they had used their time available to them with their rescuers to build some sort of barricade which required compressed air, access to it, and that they were holed up in the mine, which means they may not have been able to walk out because they may not have been able to leave their barricaded area.

Q. So this is the heart of your evidence really isn’t it, that you had this theory that the men could be holed up somewhere, protected from noxious gases, with fresh air and able to survive there for a period potential of days?

A. There’s two areas that I initially talked to, one was in the upper reaches of the mine that that could be the case given that we had compressed air running into each of the panels.

Q. Yes.

A. The other area which I’ve not spent a lot of time since the event looking to, is the southern area of the mine, which was up-sloping
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A. And this also comes back to the nub of whether you said, you made the point before that I’d been told the doors had been destroyed, if in fact the doors hadn't been destroyed, but the stopping further inbye had, then there would’ve been sufficient sweeping air around the first couple of corners to provide a reasonably fresh air in the southern area as well without the need for barricading.

Q. Now, did you ever discuss that with any of the families, did you explain that to them what you’ve just told this Commission?

A. Yes.

Q. Fresh air running round the pit bottom south area?

A. No, not running round the south area, no, running around the corner at pit bottom which is, instead of taking the first cut-through - I don’t have plan up, if that would help the Commission?

WITNESS REFERRED TO EXHIBIT 14 – MAP OF MINE
A. Actually recall, Mr Davidson, sitting down with a number of the families.  I carried a mine plan with me all the time and tried to draw lots of scenarios.

Q. Let’s just bring this up.  

A. The double doors that you’re referring to earlier, Mr Davidson, are these ones here into cut-through and if the assumption is that these doors were to have been destroyed then the air would’ve short-circuited around this corner.  Because this plan doesn’t show the contours of the map but in general, this would be a contour line here, in other words, this would be all uphill and this would be downhill from these points here and this is further downhill, so if the air was sweeping around this corner then it was potential that the gas building up in the mine would’ve built up in all of these roadways and created a front of gas that had a fringe somewhere across here.  Any gas being emanated from these roadways, being lighter than air, would’ve come up these roads, through buoyancy and been swept around this corner.  If these doors had, in fact, not been blown out by the first explosion, but indeed this stopping here next to the fan housing had, then the air could've equally come up around this corner and back in that way to the shaft which would’ve meant an even larger area sweeping fresh air around this corner.  My initial thoughts, and I knew that some men had been working in here and I did give this description to some of the family members in the early stages, was that there was possibly men down here that had been severely injured and were sitting in relatively fresh air, stale, but not necessarily filled with gas.

Q. All right, well, in that case let’s go to what you were shown in a clip as saying in the morning of the 20th.  This is the one that was shown on the 20th of November in the morning with regard to it being quite conceivable.  It’s 8.30 am. It’s reported as that time.  

VIDEO CLIP DATED 20 NOVEMBER 2010 PLAYED

Q. You recall making that statement Mr Whittall?

A. I do now, yes.
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Q. Now, that’s the statement that you made early on the morning of the 20th, the day after the explosion and you would understand the impact that that statement had on family members, because it immediately painted an image of the men, in your mind “conceivably” that’s the word you use, “men sitting around the end of an open pipe, waiting for someone to come in?”

A. Mmm.

Q. So where would the end of this open pipe be in your mind when you said that?

A. It could be a number of the inbye roadways all had compressed airlines running into them, so they could’ve been sitting around, if they weren’t able to get out, I don't know why they couldn't get out.  I hadn’t bent my mind to where a fall may have been or where the explosion may have been, so the open pipe – by way of saying “open”, it doesn’t mean it’s got no end on it.  It can just be an open valve, giving them compressed air into some area of the mine and precluding noxious gases from those areas.

Q. So what is this, if this is not an area of the kind you’ve just described with reference to the exhibit where there is some ventilation going on?

A. It would be the further reaches of the mine where most of the workforce, were actually working.

Q. Yes, or where they were known to be working that day?

A. Correct.

Q. Some of the men, and we don’t know where they were at the time of explosion with precision.

A. No, we know from probably Daniel’s the most recent discussion of that.

Q. So let’s get this clear.  When you make this statement, you’re contemplating people in the upper reaches, we’re talking about up to or past the workings, past the go, right, in that area –

A. Not, yep, in the other parts of the mine we’ve looked at videos of where the drill rig was and where the ABM20 was, et cetera, yes.

Q. So we’re talking about in the, well beyond the fresh air base, the base of the Slimline shaft?

A. Yes.

Q. Yes?

A. Yes.  And I also had in my mind of the men in the south, but it may be, I can’t remember what time that interview was done, and I may not have bent my mind to that issue at that stage.

Q. So what you’re talking about is a number of men, not all 29, presumably?

A. Oh, I think that was becoming a realisation as time went on.  When the incident first occurred, given that I hadn’t seen any of the video footage of the explosion and had no one telling me, as I’ve given evidence this morning, that everyone’s died, or anything like that, I could only go on what was being given to and my own view, my own hope that no one had died.

Q. And that’s all I’m exploring, talking about your hope.  I’m talking about the message you’re conveying.

A. Yes.

Q. And you’re saying here that in your thinking, and you knew nothing about the portal footage at all, as I understand it?

A. No, not at all.

Q. I’ll come to that in a moment.  You were thinking well, they haven’t walked out of this mine, therefore there must be a reason they can’t walk out and if they are in there, for whatever that reason is, you’re thinking, “Well they could be sitting around the end of a pipe in an oxygenated atmosphere.”

A. In one or multiple locations, yes.

Q. And how would they be protected from the environment there, if in fact it’s not a ventilated area, except by a pipe?  What’s the refuge that they could exist in?

A. Oh, the only way they could do it would be by brattice screen, which we’ve heard from Mr Watts is an old method, but works if you’ve got an air source on the other side of it.  So you’d need to build a screen.  Brattice is readily available in the mine.

Q. But how are they going to build a brattice screen if they’ve just been through an explosion of this kind?

A. Well, as I said before, and as we’ve seen evidence at the drill site video footage that was taken later, there’s no evidence to say that the explosion – given that I didn’t know where it was or how big it was, there was no evidence to say that it was a massive conflagration that went right throughout the mine and destroyed everything.  It could’ve been occurred in one discreet area –

Q. Just pause here.

A. Yes, sir.

Q. In that answer you’re indicating that when you made that statement you were effectively saying to yourself, “I don’t know what this explosion really was, size of it or where it was.”

A. Correct, absolute.

Q. And yet the portal video footage had shown the venting of the explosion over 52 seconds, hadn’t it?

A. I had no knowledge of that at the time.

Q. And how – can you explain this to the Commission and therefore to the families, you didn’t actually even know there was a camera at the portal for a couple of days later?

A. No, I don’t know when, I didn’t know that, when it’d been installed.  It’s a functional, operational thing, that I wouldn't have driven past it, looking up and seeing, “Oh look there’s a camera.”

Q. Haven’t you ever been in the control room and seen pictures on the screens there?

A. I’ve been in the control room on numerous occasions, usually to go and talk to the control officer about something, I’ve not – he’s got a number of screens and I knew he had a video at the pit bottom stone.  I wasn’t aware he had one at the portal.  If he did, it didn’t occur to me.  I didn’t even think of it.  You can imagine Mr Davidson if there was an explosion underground and my first thought wasn’t that it would come out the portal, it didn’t even occur to me that that would’ve been an event.
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Q. And yet other people knew all this.

objection:  ms shortall (11:15:17) – let witness finish answer

cross-examination continues:  mr davidson

Q. You’d finished, hadn’t you?

A. Satisfactorily, yes.

Q. What you’re telling us now is that you had no knowledge of the portal footage, you didn’t even know there was a camera there at this point?

A. That's correct, until Russell Smith told me on Sunday afternoon.

Q. Yes, on the 21st Russell Smith tells you?

A. Correct.

Q. And you take it up with Doug White and say you’re very disappointed that you didn’t know about this?

A. My first call was to Steve Ellis.

Q. Yes.

A. And then my next call was to Doug White.

Q. Now that information however was known to everyone else at the mine site wasn’t it?

A. It would appear so now.

Q. Yes.  And you’ve seen it and realised the significance of that, as Mr Watts has given in his evidence?

A. I’ve seen it on the Monday, yes.

Q. And it exhibits a massive explosion coming out of what is a very small mine?

A. It shows a blast front, it doesn’t show flames or anything, but it shows that, and because it’s a single tunnel, like the ripple in a pond if you like, from wherever the explosion’s occurred then certainly a pressure wave has gone down the tunnel and exhausted out of it.  I’m not an expert in explosions Mr Davidson and I would have no knowledge by looking at that explosion as to whether it was massive or not.

Q. Do you remember what you said, and I can’t tell you the exact meeting, but at one of the meetings at the Civic Centre telling the families of the existence of the video footage of the first explosion?

A. Would it have been the Tuesday?

Q. Well I haven’t got the date but I’m going to read this passage from the evidence of a family member, or a person associated with one of the family members, it’s one of the best mates of one of the people down the mine, and this is a chief fire officer whose evidence I’m reading.  For the record this is Mr Daley and the brief is FAM00012.  And from his paragraph 11 he says this, “I remember Mr Peter Whittall at one of the meetings at the Civic Centre saying, ‘Yes we have video footage of the first explosion but I have not seen it.  I cannot see the relevance.  I know there’s been an explosion, it’s not going to tell me anything that I do not already know.’”  Well you know now Mr Whittall that that explosion, as seen by those who do have expertise, is regarded as extremely telling as to the start of the explosion?

A. Yes I understand that now, yes Mr Davidson.

Q. And am I right, do you know enough about the physics of this that the force of an explosion diminishes paths every 300 metres of travel?

A. I know that by reading the rescue handbook, it’s not something that I was aware of or familiar with that particular calculation before.

Q. Well even a layman can understand the significance of that in looking that venting over 52 seconds?

A. Yes.  I understand the physics of it, yes Mr Davidson.

Q. See I’m raising this with you because when the families now see, and others, that you dismissed as irrelevant, you know there’s been an explosion, don’t need to see the video footage but we know it actually was a key component of evaluation, you are then assessing it for yourself and making statements about the seriousness, seriously missing a vital piece of information as to survivability and rescue?

A. I agree with you, because when I made that statement I hadn’t seen it either.

Q. No, we know that.  Remember what I’m doing Mr Whittall, and I’m asking for your help here?

A. Yes.

Q. Is to understand what you knew when you made these statements to the families and the media.  And when you start making statements of the kind we’ve just seen on the screen about people sitting round a pipe and fresh air coming out of that pipe, and talking about bratticing, and men have been subject to explosive forces of the kind you see in that image, these things are very hard to now understand as you're having any reason to offer that kind of hope?

A. Depending on where the – was that question sir?
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Q. Yes.

A. So can I answer a couple of points to that question?  One, I agree in hindsight that the viewing of that video footage was significant.  You'll also recall me giving evidence, I think yesterday, that it was at my request that it was shown to the families because I did see it was significant and it was actually me that brought that video evidence to Mr Knowles’ attention because I understood he hadn't seen it either.  So I was aware once I'd seen it, of its significance, which I wasn't aware before.  The second point I would make is that from just the normal physics of these things, despite the size of the mine, there's also an issue of barriers and resistance to explosions, and depending on where the explosion was, and this is the conversation I had with Mr Ellis after the second explosion, depending on where the explosion was the straight distance isn’t only a factor.  If the explosion has to go around quite a number of corners and then ends up in a dead-end where there's no ability for that shockwave to go past there, then it has a completely different physiological effect on a human being than if they’re standing in a different roadway.  These are areas way outside of my expertise.  So can I just finish that answer?  So one other point of note is that my information was coming from the mine site.  I was a spokesperson for the company.  I was not involved in the incident management team, and as I've noted earlier in my testimony, there was a vast amount of information and a vast amount of conjecture going on in the site which was being reported through quite a number of channels, not one single one of which included myself in that loop.  So no I wasn't aware of all of these factors and yes I was reporting to the families to the best of my knowledge, and yes I do conceive, Mr Davidson, in hindsight that it did give them a false impression of what the situation was underground as it gave me a false impression of what the situation was underground.

Q. Well thank you for that concession because the false impression that you had clearly was influencing what you were prepared to say to the families and to the media at that stage?

A. I wouldn't say “prepared to say”.  It clearly influenced what I did say.

Q. Right, okay.  Now we're not in a blame game here, but you can see now even by the acknowledgement you've just made, how the sort of statement you made at the beginning like that, set in train the thoughts in the families’ heads that down here this man, Peter Whittall, with his vast knowledge of this mine, is calculating with his expertise, what that underground condition maybe like and what chance?

A. Correct, and I was doing that.  And all through that period, and I still hold, that I believe there was some possibility of life by someone, as did seemingly everyone else because the evidence is that they didn't seal the mine because they couldn't ensure non-survivability.

Q. I'm not here to make a cross-examination of you as to your final views about survivability.  It’s what you said, which I'm concentrating on Mr Whittall.

A. Yes sir.

Q. Now, we know that on the 20th you get to see Daniel Rockhouse and Russell Smith, and you indicate these in a statement you've made that they’ve not been able to provide you with much information relevant to your assessment of the position underground?

A. No.  Russell was only able to tell me what he was doing, and Daniel was only able to tell me what he was doing, but neither of those were able to give me a lot of insight into the post event, if you like.

Q. Did Daniel tell you that when he turned on the fresh air valve to get some air, that the pressure was nothing like what he expected?

A. He did.

Q. So that would have given you some understanding of how to put statements out to the families or otherwise regarding the fresh air in that line which these men might conceivably be sitting around?

A. Well there's two parts to that Mr Davidson.  One, that I was surprised that it was low, which made me think that possibly the line was either open inbye or fractured, but I wouldn't know where.  And the second one was that I was aware from following up discussions on the compressed airline with Mr Ellis, was that the compressors weren’t working efficiently and that they were then serviced, and so it may have been, and I understood at the time, it may have been that fresh air he was getting or the compressed air he was getting out of the line was greatly reduced because of some issue with the compressors which I believe was fixed that evening.
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Q. So, therefore, that would be highly relevant to any statement that’s been made about access to fresh air out of the compressed airline?

A. Not necessarily, because by the time I spoke to Mr Rockhouse, on the Sunday and he told me that, then the compressed airline had already been running and fixed and I didn't necessarily equate the two to the fact that I didn't analyse that a great deal further.  He told me he had lower air than he expected when he opened it.  My initial thoughts were that it was possibly fractured somewhere, but I learnt subsequently the next morning that the compressed airline had been serviced or fixed or something overnight and was working again.

Q. Who told you that?

A. I understood that from a briefing, Mr Ellis I believe, probably on the Saturday or Saturday afternoon, or sometime.  Sometime before Sunday when I spoke to Daniel anyway.

Q. Well that would mean, if that were the case, that the air prior to it being restored in this way would’ve been of the kind or volume or pressure that Daniel Rockhouse had described to you?

A. Quite possibly.

Q. Yes.

A. Yeah.

Q. So that too was a factor to bring into account in anything you were saying to the families?

A. By Sunday afternoon, that’s correct.

Q. Two days later?

A. Well, that’s when I spoke to Daniel.

Q. Yes, two days later?

A. Well, until I spoke to Daniel I had no idea that the gas, or the compressed airline wasn’t running efficiently on that Friday afternoon.

Q. Right.  Now, I want to come to what is an essential plank of these questions and that is the question of fire and a statement is made by you, and I'm just going to refer to it from the same record that I'm drawing this information from the clips that are coming from the media.  On the 21st of November at 8.20, you’re reported as saying, “The gas samples show not yet safe to enter the mine, has been some sort of combustion, but combustion is not necessarily a fire.  Samples indicate a heating.  Tests indicate gases are downward trending.”  You say, “Drill rig’s in place, hope to get there by this evening.”

A. Sorry, Mr Davidson, can you just remind me what time and date you said that was from?

Q. From 8.20 on the 21st.

A. Sunday, thank you.

Q. Yes.  Got that?

A. Yes, I tend to think in days rather than dates I'm sorry.

Q. Now, where did you draw the information, “There’s been some combustion, but not necessarily a fire?”

A. All of my information regarding those issues were drawn from either the mine manager onsite, usually directly, so it was either Steve or Doug.  I had also had some occasion to discuss those issues, although probably not by the Sunday night, with Darren Brady who has also evidence here, but any evidence or any conclusions I conveyed to the families or the media, at that stage were being given to me, almost verbatim, from the mine site.  I had no knowledge, no capability in forming an opinion on anything to do with gases, drilling, combustion or other things.
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Q. Well, it’s one of the three critical factors, isn’t it?  If there’s an ignition source, if there’s a fire –

A. Correct.

Q. And there’s fuel.

A. Correct.

Q. And there’s the oxygen.

A. Correct.

Q. We have an explosive situation –

A. Potentially, yes.

Q. And we had the situation really from the off, on the 19th.  The gas readings were difficult to obtain, but those that were obtained, you knew indicated the risk of a further explosion, therefore the risk of entry was, the risk was there?

A. The risk, yes, yes.

Q. And what you seem to be telling the Commission today that you did not know is that there was, it was known to you – you did not know that there was a fire said to be burning in the mine.

A. The part that I’m still – sorry, is that a question?

Q. Yes, that you did not know that?  You did not know that there was some people were saying a fire is burning in the mine?

A. That's correct.  Can I qualify my answer, however?

Q. Well, just stop there, because you’ve answered the question.  

A. Okay.

Q. You heard the evidence that’s been given on a number of fronts by witnesses such as Mr Hughes and Mr Brady, I acknowledge.

A. Yes.

Q. Have you read the evidence of Mr Steven Bell?

A. I would have because I’ve read all of the evidence, yes.

Q. And the evidence of Mr Stuart-Black from the fire service?

A. Yes.

Q. And you can see the, in the totality, very clear evidence as they saw it of a fire burning in the mine from the 20th, the day after –

A. That’s the evidence I’ve read, yes, Mr Davidson.

Q. I just want to take one piece of it and this is from Mr Hughes’ evidence which is MRS0008 and he begins it by paragraph 17 of the brief.  I don’t need this on the screen just yet.  He’d been looking at samples during the course of the morning and they became concerned that there may have been a possible fire underground.  He calculated this.  “All readings were above a ratio of 0.5, which indicated methane fire and that had to be put to the IMT if there’s any contemplation of people going underground,” so that’s him saying –

A. Who was “him”, could you remind me?

Q. Mr Hughes, Robin Hughes.

A. Hughes, yes, yes.

Q. Who you know, don't you?

A. Very well, yeah, lot of respect for Robin, yes.

Q. Yes.  He then talks about the three elements required for an explosion.  His concern in paragraph 19 about the indications of fire from the Graham’s ratio calculation.  
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Q. Stephen Bell joined him.  He went to the mine site with Stephen Bell and was very worried about the MRS position that they were contemplating entry.  He told the IMT at 3.00 pm that day of his concerns.  There were a lot of laypeople there, and Steve Ellis from Pike was there, this paragraph 24.  He, Mr Ellis, cast doubt on the analysis by saying, “Probably just fumes from the explosion.”  That’s what Mr Hughes has told the Commission.  So he provided that information.  And then the following day, the Sunday the 21st –

THE COMMISSION ADDRESSES MR DAVIDSON

cross-examination continues:  MR DAVIDSON

Q. Mr Whittall, this evidence and that from the fire service log, which involves discussions with many parties, including police and Pike, is emphatic but there were qualifications in particular from Mr Brady, that these parties, such as Mr Bell, Mr Hughes and so on, all believed there was a fire underground, and yet, as I understand it, you did not know anything about it at all?

A. To say I feel naive would be an understatement.  To think that I was meeting with the incident controller twice a day and feeling like I was part of the, I don't know, incident management team if you like that was meeting with the families and expecting to front the media at these conferences and to say on oath that I had absolutely no knowledge of any of those opinions, the information I was getting was from the incident management team controller which in my mind was either Steve or Doug, whoever was talking to me, and they have given evidence that they haven’t passed that information on.  I have spoken to them before and since, and I can absolutely categorically say that I was not aware of those opinions.  I had never met with any of those men on site.  I had no meetings.  I was not part of the incident management team.  I did not discuss anything with Craig Smith or Robin Hughes.  I never met with them on site, so I have absolutely no knowledge of that.  Sorry, you asked a long question so I was giving you a long answer.

Q. You've given the long answer and I'm not going to take it further sir.

mr davidson addresses the commission

MR HAMPTON ADDRESSES THE COMMISSION
COMMISSION adjourns:
11.34 am

Commission resumes:
11.51 am

cross-examination continues:  mr davidson

Q. Mr Whittall, I'm going to bring the threads of what I've been putting to you together here in that I want you to confirm for me that in essence you are saying that you were, for whatever reason, kept out of the loop with information that may have been relevant to your assessment of the chances of men surviving underground?

A. Can I not give a yes or no answer to that, and I may conclude one with you, Mr Davidson, but what I tried to say was I now realise that the police and others had formed a view or had a lot of other information that they weren't conveying to me, so yes, the answer to that part is yes I do believe that I was kept out of the loop with that information. However, the information I was getting from site, from Steve and Doug, was, to my understanding, the distillation of the ebb and flow of discussions within the incident management team of which detail I didn't know.

Q. Well, we’ve established you didn't know about the fire, we’ll leave that point at this stage.

A. Yes sir.

Q. Now, what you then recorded as saying on the 22nd of November at 8.10 am, is this, “We hold out hope that the men have found a safe pocket in the mine and they are sheltering there and waiting for us to get to them, but obviously with every passing day, this becomes a longer shot possibility.”  That right on the point of the, “Conceivable they may have been clustered round the end of an airline,” isn't it?

A. That’s right.  That’s about, that and the men may have been in the south are about the only two options that would be left.

WITNESS REFERRED TO EXHIBIT 14 – PIKE RIVER COAL MINE PLAN
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Q. Bring up the workings part on the left-hand side of the image.  You pointed before with the laser to the area towards the south, the bottom south?

A. Yes sir.

Q. You also refer to, the men potentially in your mind being holed up somewhere in the upper reaches of the mine, right?

A. Yes sir.

Q. And you’ve made this reference to being clustered around the end of a fresh air line?

A. Yes sir.

Q. And the families have given evidence in a number of respects about this, and I’m referring to family brief 33, at paragraph 26, and this is on the 21st of November.  “People were asking about whether they would’ve had any food.  Peter Whittall said there would not have been food but offered the reassurance about the availability of water and fresh air.”  Recall doing that?

A. Yes sir.

Q. Now there really was no basis to be giving any reassurance about access to fresh air by the men still underground two days later was there?

A. Only the compressed airline sir, which is fresh air.

Q. And that compressed airline, if you’re pointing in your mind then to the area in the upper reaches of the mine?

A. Yes sir.

Q. Where is the place there that you maintain they could have found an area of respiration and oxygenation by there, whereabouts?

A. In any of the, this plan being that the rescue plan’s slightly out of date to what it was on the specific day of the explosion, but this roadway had been down there, but that’s downhill so I would’ve discounted that.  But to my recollection this cut-through was formed and this is where the drill rig was sitting, I think, or it may have been that intersection,  might’ve been this intersection so that probably does go up there.  So any of these stubs, the compressed airline would’ve run up into these panels.  This roadway was advanced up further, it would’ve had a compressed airline in it.  So any of these blind stubs could’ve had a compressed airline run into them.  One stub, two stubs, three stubs, there’s a number of places where men were working.

Q. And in those areas are you now telling the Commission that this was your thinking at the time, when you talked about food, water and fresh air -

A. They have water lines and compressed airlines so.

Q. Yes, this is where you were thinking the men might be?

A. That and possibly, and I did talk to some of the families about the possibility of some men down in the southern area, yes sir.

Q. But those are the areas.  So if each of those areas, especially in the upper regions of the mine, you are talking about the men having effectively barricaded themselves in?

A. It’s the only possibility I thought at that time sir, yes.

Q. And it’s only the faintest possibility, isn’t it?

A. Yes sir.

Q. Because the walk would’ve been with a self-rescuer down?

A. Correct.

Q. To the area the self-rescuers were and out?

A. People would self-escape, yes that’s correct sir.

1157

Q. So how as the days went by, two days later, to be making this sort of statement that I just put to you, just doesn't add up Mr Whittall.  It’s such the faintest possibility.  It depends on the men being at a line that they can access.  Barricading themselves in after an explosion of this magnitude, having water, and not exercising the instructed right or obligation to self-rescue.  You've got to get past all those points don't you?

A. That is correct sir, and human beings are marvellous creatures aren't we, and this does happen on occasion albeit slim hope.

Q. But if it had been put like this to the family members in the way you're now telling the Commission, their perspective of this would have been completely different as to the prospects of survival.  You can see that can't you now?

A. I can't understand that the families needed to be told everything they could be told in as factually abased as we could.  At the time I had no basis for saying that all the men were dead.  It wasn't the opinion being put to me by anyone on site.  It wasn't the opinion being put to me by the police and therefore no one was putting that position to me and I did not have that position myself.

Q. Mr Whittall?

A. Yes sir.

Q. We've narrowed this down now.  You've said you had no information of the kind that we know existed.

A. Yes.

Q. Which would have completely informed you about risk or the possibility of survivability.  You didn't have that.  Just stop there, we have that point nailed down.  What you're now saying is that this was what you were contemplating.  Men who have managed to structure themselves into a place in the upper reaches at the end of a fresh airline and perhaps some down pit bottom south area, they were the people who may have survived over a couple of days feeding off a fresh airline, that's what you're saying?

A. Yes sir, but -

Q. That's what you told us?

A. Yes sir.  But you also put a proposition to me and then stopped me from correcting that.

Q. Finish it.

A. Because you said we've established that.  I don't believe we have.  I didn't say that the information that was being kept from me would have changed my view on the survivability.  What I said was –

Q. I haven’t asked you that Mr Whittall, I'm sorry.  I want to know finally, in these two areas you've described, how you envisage the men would have provided a space which they could have stayed in and taken the advantage of this airline to keep the other gases out.  How could they have done that?

A. The only way as I believe I had already stated but I will restate sir, is that they would had to have either in the south had clear air, uncontaminated air, or continuing to get lower in oxygen, or if they were in the upper reaches of the mine they would had to have formed some barricade with a brattice screen were the only thing that I think they could use and have access to the compressed airline which I understood was running up until the 24th.  It’s a slim hope, I agree sir, but it’s still a hope and I still held that hope out.

Q. If you had said to the families, “Based on what I know, they might have been able to brattice themselves up into this area –

A. I actually did say that sir.

Q. Did you say that?

A. Yes, I drew diagrams and talked about that.

Q. And you were talking about the upper reaches of the mine were you?

A. Yes sir.  It’s the only place it could be.

Q. And you were telling them that a brattice could have been constructed by the men after an explosion of this kind?

A. It’s my understanding that I had those conversations whether they were with the group of 500 people or with individuals, I don't really recall, but I certainly remember drawing the diagram often enough.

Q. You see, you’ve really acknowledged today that this was such a slender chance that it really was just keeping that shred of hope alive wasn't it?  That’s all you were doing?

A. Are you saying I was doing it intentionally and falsely sir?

Q. No.  It’s not a criticism Mr Whittall.  You were taking the faint hope or prospect of someone protecting themselves in the way you've described and using that as a basis to make the statements to the families that you did about –

A. I shared with them my hopes, yes sir.

Q. You shared –

A. So yes that’s what I was telling them what I believed, yes sir.

Q. And so another brief which I just want to refer to briefly, which is the family brief 28.  “My view was that Mr Whittall told us what we wanted to hear.  For example, he told us that the men would be down there sucking on air and drinking dirty water.  However, my view is that he knew very well no one had survived the first blast.  He never once mentioned that there could be fatalities.”  
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Q. That’s a person who went to meetings and is really simply saying, as were other witnesses, that you were offering this hope, this image of men around the end of an airline, with water and surviving when an objective evaluation would’ve been, “This is the faintest of hopes.”

A. Sir, I can understand the position you’re putting to me.  I wasn’t a part of a team of a larger group dealing with all of the technical aspects that others were.  I was dealing with the information that was being given to me and with my own view, I struggle, and I have done since I've read some of those statements, as to what my motivation could possibly have been to perpetuate that situation.  I was sharing my hope, which I’ve, also reading the same statements from the families, that while their heads believed that the men may've gone, their hearts still wanted to hope for that miracle and I was in exactly the same position, so, at that stage though, my head still believed that there was a potential for someone to have survived beyond the first blast.  I'm not sure why you think I'd be motivated to give that statement if I didn't believe it?

Q. I haven't put it that you were trying to mislead, Mr Whittall, I'm simply saying you’re ignoring the reality of -

A. I don’t believe I was sir, I was not ignoring reality.

Q. Is it the case that you had discussions with Mr Knowles about the view that you were giving to the families about whether you were being overly hopeful?

A. That’s correct.  He did say that to me.  I also realise now that Mr Knowles was in a position of, not necessarily correct, but at least information regarding all sorts of things that I wasn’t.

Q. Yes.  He had information, but you also considered he did not in fact know, technically, what he was discussing with the families?

A. Yes, I raised that point with him several times.

Q. Yes.  How did you deal with that question of your being said to be overly hopeful.  How did you resolve that with him?

A. Well, it was an interesting one because it’s come up in this Commission where the initial PM were raised in a document and it’s quite surprising now to close that loop, because I was approached by, I can't recall the exact person, although not many people would've approached me with a similar comment, but someone senior in uniform came up to me at one of the family meetings and said, “The Prime Minister doesn’t think you should be using the word heating.  He doesn’t see why you’re not using fire.”  And I thought, that was an unusual comment from the Prime Minister to have any opinion on whether there was a fire or not.  I've since understood that briefings were going up through those channels that there was a fire underground.  That wasn’t something I was aware of.  When Mr Knowles said, “We think you’re being overly optimistic, we need to start using words like, grave and other things,” I discussed with him, well, actually I accepted, he was the senior police officer, and that I complied with his messaging and as I said earlier in my brief I didn't use the word grave, myself, it wasn’t one that sat comfortably with me but I believe contrary to that statement that you read from one of the family members a moment ago, that as early as the Monday, or something, we started and I started saying that hope was diminishing and it was becoming more unlikely that we’d see all of the men out.  So the messaging did change in that regard.

Q. Yes, well your brief indicates, at paragraph 88, that Mr White briefed you on recovery, inertisation and sealing on the 23rd?

A. Correct.

Q. So on that day, that’s the 23rd, that’s the Tuesday...

A. To put that in context, sorry, you finish your question Mr Davidson.

Q. The question is at least by then you’re aware that the question of sealing was on the table?

A. No, that’s not true.  What actually happened was that Mr White, who obviously had been part of these incident management teams and working onsite, rang me and said, “Could you please arrange a meeting with Mr Knowles because I'm concerned that no one’s planning for contingencies and we’re going along with a rescue effort, which is fine, however, no one’s talking about the possibilities of anything else happening in the future.”  So that meeting was arranged and those scenarios were put to them because to think of things like a GAG, Floxals, all would take time and he was concerned that in the eventuality that we had a loss of life, no one would’ve done anything else.

Q. Right, thank you.  That’s the parallel planning that we understand?

A. Correct.  And that’s how it was put to the police commissioner and to Superintendent Knowles.

Q. So, on the material we see from your statements to people, to the families, it seems to be the case that it was not till about the 23rd that there is any indication that we really got to start thinking of the worst here?
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A. Possibly, I’d have to go back to my brief to get the exact dates, Mr Davidson, but you have that in front of you, yes.

Q. When we read your brief, we see a lot of discussion with the families about robots, failures, gas testing and so on, but the message over the days from the 19th through to the 24th, is essentially the same.  The kind of thing I’ve put to you that the families remember.

A. Yes.

Q. The kind of thing we can see in the media statements by you that essentially this is where the men will be.  They’ll be hungry when they come out.

A. Sure.

Q. And you would understand that the families take every grain of that information and absorb it and because you can’t give up hope you hold on until you hear accurate factual information?

A. Correct.

Q. And you heard Mr Monk yesterday give evidence when his friend Dave Homson told him from the outset what in fact he should expect from that situation.

A. Yes.  I do.

Q. And you can see therefore the importance of not just the facts, but a professional and experienced evaluation of them, in a case like this to keep the families properly informed?

A. Yes, Mr Davidson, I absolutely agree, sorry, is that a question?

Q. Yes, you agree with that?

A. Yes.  And can I just finish.  On two points I think it’s absolutely essential I agree with you completely that the families should’ve been given the outcomes of absolutely the best assessment that was being done.  To my knowledge with the absolute phenomenal response we had up onsite, we had the best people available in Australasia to be carrying out those assessments and the information I was passing onto the families, was the information that was being passed to me from the site, as the collective wisdom, I believed, of all of those people onsite.  I had no way to qualify or disavow anything that was given to me with my knowledge.  I’m not an expert in the disasters.  I’m certainly not an expert in communicating with families, and I therefore as diligently as I could, passed on the information that was given to me from the mine site, from those experts.

Q. Given that you’re only getting information which you can pass on you say?

A. Yes.

Q. You’re not an expert in communication in this context?

A. Certainly not, sir.

Q. Do you remember making a comment about smouldering rags underground?

A. I hadn’t until someone reminded me of it the other day, but it sounds like something I would say.

Q. Do you know why you said that?

A. Appreciate if, that you weren’t at a lot of these meetings Mr Davidson and there are no minutes of them, but it was very typical of me to try – and it is very typical of me to give analogies and put them into real terms that people could understand.  When someone talked about a fire underground or trying to understand the gas, so is there a fire or isn’t there, because it was precluding, the risk of fire was the preclusion as you quite rightly pointed out before Mr Davidson that the fire triangle required an ignition source.  
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A. So there was always the risk to the rescue service that there was an ignition source and there’s obviously conjecture as to whether there was a fire, whether there was old remnant gases coming out of the mine because the way it was conveyed to me by Mr White, Mr Ellis and Mr Brady directly, because I had some discussions with him as well, was that the gases that were being analysed were inconclusive, they could’ve been from a new combustion source, they could’ve been remnants of an old combustion source.  And so they were talking about the fact that something could be smouldering underground, it could’ve been some slack coal, it could’ve been some gas on the roof burning, it could’ve been some burning rags, it could’ve been something still happening underground to provide that ignition source.  And I was trying to put in context of it not being, if you told someone their house was on fire, for example, the concept of it being burning on the ground, conflagration and all those sorts of things is different to, as I said before, the gas hob burning in the kitchen.

Q. Yes, well we know you didn’t know what others were saying about there being a fire, we know that now.  When the issue was raised you treated it as something that really could be not dismissed but was of no great consequence?

A. No, it was of great consequence in that it was, it could be not dismissed at all but it was of no great consequence to the potential recovery or rescue of the men because of smouldering rags on the ground or a small pilot light.  One of the other things we discussed was potential that a methane drainage line had ruptured and was acting like a small pilot flame, which is not consuming people or the atmosphere but just creating some burning methane.

Q. Mr Whittall, I’m going to leave the point now with this proposition to you?

A. Yes sir.

Q. Does it not seem extraordinary to you that something which so exercised the minds of some very experienced people the crucial element of the triangle of explosive potential never got to you at all.  Does that not seem extraordinary to you?

A. The likelihood, or the potential for a fire underground, or an ignition source underground, was integral from the 19th –

Q. No stop, no, that’s not the answer?

A. Yes sir.

Q. What these people were saying, you’ve read their evidence, never got –

A. You mean Mr Hughes and others that were talking about a fire?

Q. Yes?

A. As I said before, quite embarrassing, if nothing else, and downright extraordinary that it never got to me, absolutely.  I have no idea why that was never raised.  It wasn’t even raised in a family meeting where someone put their hand up and said, “We’ve heard there’s a fire underground, what do you say to that?”

Q. This is the point Mr Whittall, that of such a big issue, on your evidence, it never gets to you?

A. Correct.

Q. Therefore it never gets to the families?

A. Albeit Mr Knowles stood beside me at every family meeting and it was coming to him.  So it didn’t get to the families via me, no, because I did not know.

Q. And you never heard it put to the families by anybody else?

A. No.

Q. And it must seem even to you an extraordinary thing that such a crucial factor did not get into play with the families?

A. I’ve already agreed with you wholeheartedly Mr Davidson, it was extraordinary that I should learn about it in this Commission and no time before that, extraordinary.  And Mr Knowles agreed that he didn’t tell me either.

Q. Did you have a secretary taking notes of all the meetings you went to?

A. Yes I did.

Q. All the family group meetings?

A. Pretty much, she didn’t take it verbatim but she was writing down the questions that were asked et cetera.

Q. Have you made them available to the Commission?

A. Yes, as far as I know I have sir.

Q. They have all gone in have they?

A. Yes sir.

Q. Now I’m just coming now to two other matters.  Firstly the meeting on the 24th of November after the second explosion?

A. Yes sir.

Q. Mr Knowles gave evidence that before you went into that meeting there was discussion with you, in other words preparation for what was going to be said to the families.  Do you accept that?

A. You could call it that, yes sir.

Q. And it was because of his recognition of your need, or wish to speak to your men that he agreed you should speak first?

A. Yes sir.

Q. When you went into that meeting, and you’ve described or acknowledged the fact that it was a strong police presence, you were conveying the worst news that could be conveyed to those families?
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A. Yes, sir, and something I hope I’ll never ever do again.

Q. Yes.  And you knew that how you conveyed that information was going to be crucial to assisting them to cope with it?

A. Yes, sir.

Q. In your evidence today, you have told the Commission part of your thinking process is to wind back about three spaces when you actually address an issue.  Do you remember saying that this morning?

A. To put it into context sir, yes.

Q. And I take it that that really is the explanation you’re offering the families for what happened here, that before you in fact announced the one piece of news that they had to learn –

A. Yes, sir.

Q. – was that you felt context of some sort was provided by going back into the history of that day?

A. Well, not too far back sir.  I started by saying I’d been called up to site and that there’d been preparation, but then, I was – if there had been no interruption to what I was going to say, then I was, my thoughts was to say that I’d been called to site because the rescue service was preparing to go underground.  They’d been stood down and while they were stood down, a second explosion had occurred.  That was the sequence of my discussion.

Q. I’m not going to re-live the evidence that was given yesterday, but do you see now that conveying the message in that way, no matter what you said at the beginning, with any indication of Mines Rescue potentially going in was going to be taken instantly by those families as an affirmation that something good was coming?

A. Oh, I have to agree with Inspector Knowles – sorry, I keep calling him inspector, Superintendent Knowles, he seemed to think that he delivered the message and therefore he’s had to relive it, but I can assure you, given the response I got to what I said, there wouldn't be an hour, let alone a day that I haven’t relived that meeting and if I could’ve gone back in time and delivered it in any way that would’ve caused less pain and suffering from what was going to be already the worst message that anyone wanted to hear, I’d do so in a heartbeat.  And I had absolutely no intention of giving any other message.  I don't agree with Inspector Knowles that I started off by saying, “They are going in,” and then I couldn't deliver the message.  That’s not what happened.  I have absolutely – I had absolutely no intention of giving anything, other than the correct message and at this stage I can only reiterate Mr Davidson that I apologise to all the families if anything I said on the day and the way I said it, and my inability and incapability of being a more competent speaker, caused them any pain at all.

Q. Well, it turned out to be as they perceived it, the most insensitive thing that could be done to them.  You understand that?

A. So I have understood, sir, yes.

Q. You do understand that Mr Whittall I take it, do you?

A. I’ve come to understand that sir, yes.  I do understand that, yes, sir.

Q. And you realise the scar that’s left on them from that day?

objection:  Ms SHORTALL (12:18:14)
cross-examination continues:  mr DAVIDSON

Q. Now, I’ve got two other matters to raise with you quickly before my time concludes.  The 13th of January was a day with which the families describe in detail when they were told that the police were going to hand over the recovery operation, you recall that?

A. Yes, sir.

Q. And as I understand your evidence, when you knew there was going to be this announcement, there was resistance to it by Mr White and indeed by you.  Now you recall this part of your evidence?

A. Could you take me to my brief, sir?

Q. Paragraph 250.  Now this is at 3.00 pm on the 13th of January.

WITNESS REFERRED TO BRIEF OF EVIDENCE 

Q. You went to a meeting at the mine with receivers.  You were informed that Mr Broad was making an announcement to the families.

A. Yes, sir, I recall.

Q. With regard to cessation of recovery and at paragraph 251, Doug White reiterated that, “Gas levels were trending down in the mine.  The strata setting was effective and video evidence from one of the boreholes showed there was minimal damage to the mine in that location.”

A. Yes, sir.

Q. And at 252, “Doug and I informed the receivers, we’d ask the police for the names and CVs of the experts advising them on the status of the mine.”  

A. Yes, sir.
Q. You recall that?

A. Yes, sir, I do.
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Q. Did you go to the meeting with the families that followed?

A. We were specifically precluded from attending sir.  The police told us they did not want us there.

Q. Did you resist the notion of or the police view of the failure of the sealing process to this point?  Did you actively debate it when you heard that they were intending to do this?

A. There was no one to debate it with except at the mine site.  At this stage the mine was in receivership and the receivers were the point of contact by the police and I was at the mine site, as my evidence says, when we were told by the receiver, not by the commissioner, that he understood a meeting was going to occur, and we were quite incredulous.  To my knowledge, Mr Rockhouse may be able to verify this, but to my knowledge Mr White spoke with Mr Rockhouse knowing that as a family member he would have entry into the meeting that we couldn't attend, and suggested that he may as a family member, raise some of these salient points with the commissioner.

Q. You heard Superintendent Knowles say he contested the way this was going to be done?  You heard that evidence?  Going to be announced to the families?

A. I understood, correct me if I'm wrong Mr Davidson, I understood Mr Knowles’ contestation was that they were going to have one meeting and then make phone calls to all these people, and the bit he objected to was the parallel phone calls to the other family members.
Q. Yes, and the way it was going to be done, exactly.

A. Correct.  I had no idea how it was going to be done in that regard.  That wasn't conveyed to us.

Q. Well these are your men underground and you were aware at that time that the police position was the handing over to the receivers was in the context of possible sealing of the mine.  You knew that didn't you?

A. Yes sir.

Q. Did you stand up to the families and resist that?  Did you say this should not happen?  The evidence at the moment is that the GAG machine –

A. Do you understand that I was at the mine site and the meeting was in Greymouth sir?

Q. Did you stand up for the families and make this point with the receivers?

A. Yes, to the receivers I did sir.

Q. And did you tell the families yourself?

A. I didn't.  I wasn't at that meeting sir.

Q. Did you convey your position to the families to support them that the police should maintain their position for recovery?

A. My understanding of the afternoon as I recall sir, is as I suggested, that we, Doug and I discussed the fact that the only way we would have of influencing their meeting was to get Neville to have this information that he could take to it because we’d been expressly precluded from attending the meeting, sir.  And when the police commissioner tells us we're not allowed to attend, then I suggest that we did as we were told sir.

Q. Mr Whittall, the primary purpose of your evidence from the families’ perspective is really the fact that they do feel as though they did not gain a proper understanding of the prospects of their men being rescued.  You understand that don't you?

A. Yes sir I understand yes.

Q. And you understand that they feel even today that for you to have made assumptions, no matter how good-willed your intent with regard to rescue, should only have come to them with your being fully informed or as fully informed as you could be about the underground situation.  You'd understand that?

A. I would understand the families would expect me to be more briefed than just about anyone else, sir.  Or myself and Superintendent Knowles at least anyway.

Q. And it is entirely apparent now, is it not, that you were not so briefed?

A. It’s starkly apparent, Mr Davidson, that I was not so briefed.

Q. Do you accept any responsibility at all for that fact?

A. Do I personally accept responsibility for the fact that I wasn't briefed, is that what you're asking me?  That I should have said –

Q. Yes, that’s what I'm asking.

A. If I didn't know what I didn't know, should I have said something anyway?  We have an incident management team and we have the police in charge of it, Mr Davidson. 

Q. Can you answer –

A. I was –

Q. Just answer the question.

A. I feel damned if I do and damned if I don't, Mr Davidson.  You've put a question to me which is almost impossible to answer.  I feel devastated that the families looked to me for information and that I didn't provide it.  Do I feel personally like I've let them down?  I think the whole process has let them down in not knowing the answers to questions that they should have known.  Do I feel that by my own omission that I did not have information, no I don't.  I feel that I, through working 18, 19 hours a day and having two family briefings and multiple meetings on site and going up to site, every day I availed myself to the best of my ability of information by directly speaking with the police superintendent, meeting with the police commissioner, meeting with everyone I could and yet still was not told information that was evident to those people, then I didn't know what I didn't know, Mr Davidson, I deeply regret that.  
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A. I would like to think that the system would be far more efficient and that if I am anyway either the chief executive of the company should be kept out of the whole process if the police want all the information and want to be the speaker, or the chief executive of the company is put in a position where they are shared that information and they are able to speak to the families with integrity and say, “This is the truth.”  Because when I stood up there and said, “This is the truth,” it was certainly the truth as I knew it.

Q. Thank you Mr Whittall.  

cross-examination:  mr hampton

Q. Dendrobium Mine, Mr Whittall.

A. Yes sir.

Q. Was that where the ERMP model came from as well?

A. Illawarra Coal was a group of probably five or six mines at the time, and most of the emergency response management plans would’ve been the same, so the fact that that one came from Dendrobium it probably came from Appin before that and somewhere else before that but it would’ve been reviewed by each of the sites and signed off by the mine manager so, the ERMP at Pike probably had it’s, obviously from Mr Davidson pointing out, the wording there would’ve had its origin at Dendrobium.

Q. Dendrobium Mine, a Greenfields mine, a new development?

A. Yes sir.

Q. Yes.  And can I suggest that three things were at least in union circles talked about in relation to that mine over there and then I’ll come to this mine here.

A. Yes sir.

Q. That there were employed a large number of cleanskins, that is inexperienced and often youthful workers in Dendrobium?

A. Not by policy sir.

Q. Not by policy.  Secondly, a minimisation of union involvement?

A. Not by policy sir.

Q. Not by policy.  Thirdly, an attitude of minimum safety requirements being met?

A. I would reject that outright sir.

Q. You would reject that outright, all right. 

A. Certainly in the time – I can only speak for the time that I was at the mine sir, so if you have other knowledge outside of my time then I can only, I can't comment.

Q. And if I was to suggest that there are parallels with Pike, first, were there a large number of cleanskins used as personnel for Pike?

A. Not by policy sir.

Q. No, were there a large number of cleanskins used in Pike?

A. Yes sir, that’s the nature of the modern industry, yes sir.

Q. Secondly, did you try to keep the union out of Pike?

A. No sir.

Q. No?  Have you read the evidence of Mr Winter?

A. I did sir.

Q. Is he incorrect at what he says about attitude towards the union in his evidence?

A. Yes, yes he is sir.

Q. All right.

A. I am more than happy to discuss my attitude if you wish sir later but…

Q. We may at Phase Three.

A. Yes sir.

Q. Thirdly.  Safety standards, minimisation of safety standards. 

A. Maximisation sir.

Q. Maximisation, you say?

A. Yes sir.

Q. How does that fit, sir, with what you told Mr Davidson just before that, in talking about the Alimak raise shaft, as I took it that if nobody raised any objections, then you thought that it had been deemed to be all right?

A. Because I wasn’t the statutory manager sir.  I have a statutory manager in place and I've done that role myself and I understand the duties of that person.  There’s a large number of safety initiatives and safety systems at Pike River Coal.

Q. But was that the attitude you – this is what you said to Mr Davidson in effect wasn’t it?

A. On that particular point, sir, yes.

Q. Yes.  

A. That’s not a blanket concept or anything else sir.  We brought and installed what we believed to be the best systems available to us.

Q. How did that Alimak raise comply with regulation 23 of the Health and Safety in Employment Mining Underground Regulations?

objection:  ms shortall (12:29:55) – issues for phase three
the Commission addresses mr hampton – relevance of question
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cross-examination continues:  mr hampton

Q. On safety matters though, you would’ve seen in Mr Winter’s evidence, and he was an EPMU organiser?

A. I understand sir.

Q. From 2006 to 2010?

A. Yes sir.

Q. And it’s at paragraph 27 and 28 of his evidence, which is EPMU0004/10 and 11, and I’ll just read it.  27, “On another occasion I received a phone call from one of the union delegates, Daniel Herk because there was no provision for a special mine vehicle, SMV, to take the men out of the mine.  The concern was that one of those machines had been broken and out of operation for a period of approximately three weeks.  The implication of this was that in the case of an emergency or accident the men would not be able to retreat or evacuate from the mine fast enough.”  28, “I recall asking Daniel Herk ‘are you concerned for your safety?’  He responded by saying that he was.  I then advised him that he should leave.  He then led the men out of the mine.  Sometime later I received a phone call from Dick Knapp,” this is the same Mr Knapp you’ve spoken about today, it is?

A. Yes sir.

Q. “Who was extremely angry.  During the conversation Dick Knapp asked me to advise the men to return.  I declined to do so and he then threatened to sue the union and told me that my job would be gone.  I informed Dick Knapp that the men would return when the SMV was fixed.  Following the walk out the machine was fixed in just three and a half hours.  Peter Whittall was the mine manager at the time.”  Do you recall that incident Mr Whittall?

A. Yes I do sir.  Do you have a date for that sir?

Q. I don’t have a date.

A. I don’t recall whether I was a mine manager at the time or not but that’s what Mr Winter attests, but regardless of whether I was or not I do recall the incident sir.

Q. Do you consider it satisfactory that maximisation of safety underground to have a SMV out of action for three weeks?

objection:  ms shortall (12:32:49) – relevance of question

the COMMISSION addresses Mr HAMPTON
cross-examination continues:  mr hampton

Q. I was using that as one instance Mr Whittall but I won’t go further with it.  Did you express a view when being interviewed subsequently by Department of Labour people that you thought smoke lines were not needed in this mine?

objection:  ms shortall (12:34:31) – questions for phase three
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cross-examination continues:  mr hampton

Q. All right, just then, if I could put in your hand, and perhaps Ms Basher I could have up the emergency response plan, PIKE.19568, and I’ve got a hard copy for you Mr Whittall.

WITNESS REFERRED TO PIKE.19568

Q. Signed off by you and Mr Rockhouse, 20th February ’09, correct?

A. Yes, sir, I read that.

Q. I won’t necessarily put the pages up, but then from page 1, page 2 and 3 are the contents of the plan itself?

A. Do you want me to acknowledge that?

Q. Yes.

A. Yes, sir.

Q. And you said yesterday in your evidence about, “The plan specifically does deal with explosions.”  Do you remember saying that in evidence yesterday, page 2692 of the notes of evidence?

A. I do recall saying that sir, yes.

Q. Well now, I’ll come to 6.56, explosion and outburst at page 39, shortly, but before I get there, can I take you to, starting at /14, management of identified significant hazards.  But, before I get there, perhaps Ms Basher could you put up /9, sorry, I apologise for that.  “1.5, identified significant hazards” and there we have some bullet points there starting with “Explosion as identified significant hazards,” yes?

A. Yes, sir.

Q. Then to page 14, thank you Ms Basher.  Management have identified significant hazards and from there for the next six pages, and you can flick through the hardcopy you have with you.

A. Yes sir.

Q. There’s a whole series and it comes to some 153 in all, plans about hazards, isn’t there?

A. Yes, sir.  I haven’t added them up but I will take your word for it.

Q. I can give you the two numbers by page by page, I’m trying to be short with this.

A. That’s fine sir, I trust you.

Q. Well you wouldn't if you knew how bad my math were.  But in all that 153, is there one identified significant hazards plan for explosives – for an explosion, I mean?

A. I haven’t read this document for quite a while sir, so  you’re putting this to me – would you like me to read all six pages, or try – just take your word that there isn’t one?

Q. Well, I’ve combed through it and I can’t find one and if that’s a case, isn’t that a deficiency in the plan?

A. I’d have to review it in context, sir.

objection:  Ms SHORTALL (12:38:57) – phase three
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cross-examination continues:  MR HAMPTON

Q. Just one reference if I may to the document Mr Whittall.  Take you to page 39, explosion and outburst, 6.56.  Have you read the content of that, Mr Whittall?

A. Yes sir I have.

Q. Am I right in thinking that that paragraph does not deal with what is to happen after the occurrence of an explosion?

A. Just looking at 6.5.6 and seeing where it fits into the rest of the document sir, I can't comment on where it fits, but in essence of the words it’s not dealing with the aftermath of it, it’s dealing with the minimisation of the risk.

Q. You see, we heard from Mr White earlier in this phase of evidence (page 190) and then from Mr Neville Rockhouse, at page 1404, comments that nobody had written plans on the prospect that an explosion might occur?

A. I didn't understand.  Is that a question?

Q. Yes.  You heard that?

A. I did hear that.  I didn't understand Mr White’s comment at that stage, given that the emergency management plan to an explosion where he’s set up at IMT and to deal with that particular issue in its dynamic fashion.  So to my mind, the emergency response management plan does contemplate an explosion and it does contemplate the actions that would be taken, which is to establish an IMT because it’s obviously a significant event.

Q. Well, am I right in thinking that you had the same view in your thinking though, Mr Whittall, that you did not believe that an explosion, a catastrophic event like this would occur in your mind?

A. I wouldn't put it that way, no Mr Hampton.

Q. How would you put it sir?

A. I would – you always hope for the best and plan for the worst.  In these situations, hope is not a management tool as Mr White and I often discuss, so possibly the wrong choice of phrase.  What I would say is that the – I would not expect rather than contemplate an explosion occurring given that good management practices should see adequate stone dusting.  The fact that we're using hydro-mining it’s a wet process.  Fans, adequate ventilation, all the normal management practices for managing risk being in place should preclude that risk of explosion the same as adequate strata control should preclude the risk of the roof falling in.  So to say that it wasn't contemplated, not at all.  The emergency response management plan was there for that.  I had managed mines that had had explosions in them.  I was familiar with explosions, Moura, many others.

Q. Was there a plan for the sealing of the portal?

A. No sir.

Q. Sorry?

A. No sir.

THE COMMISSION ADDRESSES MS LUMMIS
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questions from Commissioner henry:  

Q. Mr Whittall, I'll try to ask you this question in a neutral way so that your counsel doesn’t instruct you not to answer it but of course, if she does that you have to follow that instruction.

A. I understand sir.

Q. What I've been puzzling about is this question of egress and I'm assuming, for the purpose of argument on this current question, that the ventilation shaft is a sufficient egress for the purposes of our regulations just assume that for the moment.

A. Yes sir.

Q. And I think I've heard you say that you were planning, and let me put it neutrally, another egress?

A. Yes sir.

Q. At some stage in the future and that would seem to be a good precaution to have that in relation to any possible search rescue self‑escape et cetera.

A. Yes sir.

Q. What I've been puzzling about is, why did the company decide to start coalmining before you’d constructed that additional egress?

A. The mine had always been planned to have two egresses, sir, one was the tunnel and one was the shaft as an interim and then ultimately three egresses.  But to be fair, ultimately it was only to have two egresses.  The second egress up the shaft would’ve become redundant.  Most mines I've worked at have only had two egresses.  I've worked in double-shaft mines where both were winding shafts and no walk-out egress and I've worked in two mines like that.  It’s not anomalous to have a single tunnel and a single shaft and then to build a third, as you say, is adding to that system that had been contemplated by every feasibility study that I've got back to the ‘80s and ‘90s to have that same system, so the actual plan through many, many hands, through many different consultancies and through many different engineers, had always been the same which was to have a tunnel and a single shaft and then a second added tunnel at some more recent, future time.

Q. Looking to the future, for future approaches to these problems, do you think in hindsight, that perhaps it would’ve been better to construct that additional egress before you started actually mining coal?

objection:  ms shortall (12:48:17) may need to instruct witness
the Commission:  

Q. You are entitled not to answer if the answer could incriminate you.

A. I've been well-led by my counsel to date sir, so I'll take her advice.

questions from CommissiONER bell:  

Q. Now, Mr Whittall, you mentioned the other day talking about gas monitoring systems you were talking about the electronic system and the tube-bundle system?

A. Yes sir.

Q. And from my read of your words you seem to say that the tube-bundle system wouldn't have been much use after an explosion either?

A. That’s not what I intended to say sir.  What I intended to say was it was reasonably arbitrary as to whether it would be or wouldn't be.  If it remained undamaged, just the same as if the real-time had remained undamaged, the real-time had its own power source on the surface, independent and could've been used except that it was damaged, had there been a tube-bundle and it had been damaged, severed, then it equally wouldn't have provided much use, albeit I do accept that it would’ve provided some source of gas monitoring underground at some point but we wouldn’t have known where.

Q. Well, that’s the point I make.  The analysers themselves would still be intact on the surface wouldn't they?

A. They would.

Q. And they could be used, as was used at Pike to run with boreholes?

A. Correct.  Although I was aware, sir, that we had one at Rapahoe, just down the road as a gas chromatograph, and that’s the one we were currently using and that we were able to mobilise one the very next morning so, in the pre-planning of the mine it had never been raised by me or others that having one at Rapahoe was inadequate at that stage of the mine’s development.
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Q. Mr Davidson has gone on of some length about what you should or shouldn't have known, can I just make a point here that – and I accept what you’ve said along the lines, but there was a lot of very experienced people there.  People like Trevor Watt.  There was Seamus Devlin, Darren Brady.  There was a lot of very experienced gas and rescue people, did you think it would’ve been worth your while talking to them rather than taking information just from one source?

A. I have thought of that often, sir.  I also thought at the time of what the overlapping roles were and I was very conscious of my role as chief executive which was to manage the communications and manage all those other peripheral issues, peripheral not the communications with the family I’d add that as being core, but there’s also a line of demarcation with the incident controller where I can’t usurp his authority.  Should I have, in hindsight gone onsite and asked to sit down with those experts, then in hindsight sir, yes, I wish I had of now, and I’ve in casual conversations I’ve had since the date with a number of the people who were onsite such as Robin Hughes and others, has given me an insight into how those incident management teams were running, which I wish I had known at the time sir, so yes, I would.  But as a chief executive, in that position by title, I could’ve just as equally been an accountant or a lawyer and not been in a position to get any information out of meeting with those people.  So, the fact that I was a mining person, I do greatly regret that I didn’t take a more active, or have the ability to take a more active role up there.

Q. And just finally, we’ve heard many times that Pike is a very small mine, sir.  It’s not really a comparison you could make with Appin or Moura somewhere?

A. No.

Q. They were large mines?

A. Yes, sir.

Q. So I mean, I’m just trying to come to grips with why you hung onto this hope that people were there, when the size of the mine, the size of the explosion, which I accept you found out a few days later, really should’ve told someone as experienced as you, and I accept you’re a very experienced mining person, that the chance of survival were very, well, nil?

A. I was in a very difficult position as well, as you can imagine, sir, that by the time I’d understood the video evidence and had also believed that there was potential for the men to be in the south or hold up somewhere to, without the evidence or without being advised that from site, for me to usurp that view and go public, which wasn’t the view of the police either, and they were running the communication, for me to go out and say, “I think all the men are dead.  The police don't agree with me and the people on site aren’t telling me that.  That’s just what I believe” would’ve been a very difficult thing for me to do, sir.  But hindsight would indicate that yes, I was obviously feeling that there was a less and less likelihood that any of those men were coming out.  One of the difficulties, sir, I also encountered very early on because it happened to me, was a soon as I gave any indication and this wasn’t a public forum, it was to one of the families, that I thought that it was most likely that some of the men had died probably straightaway, the immediate question was, “Which ones and where were they?”  So my ability to actually tell individual families, “I think your husband’s alive, but your one’s dead,” was an almost impossible situation sir so I chose not to put myself in that, of saying, “Well I think these ones might have died,” how could I do that, I couldn’t, I had no knowledge, I had no information.
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ms shortall addresses the commission

Q. One of them is just a pure clarification about the notes that were made by your EA Mr Whittall during the family briefings.  And just to be clear, you provided those notes to your legal team for production to this Commission?

A. Yes I did.

Q. And you understand that they have been produced, but just for any reason, and I am checking this, the notes may not have yet been released to the substation database by the legal team, you understand that they will be produced don’t you?

A. Yes I do, yes.

Q. And you understand that the contents of those notes is consistent with your evidence today.  Is that right?

A. Yes, it’s certainly not been edited by me or in any way altered by me, and yes it is consistent to my knowledge with my evidence today.

Q. And I just wanted to clarify very quickly two media releases that were raised with you by Mr Davidson and just provide some context.  If I’m correct, your practice was to meet with the families and then to meet with the media subsequently each day.  Was that right?

A. Correct, yes.

Q. And when the media recorded you, you were at one media briefing with different journalists from different sources there.  Is that right?

A. Unless I did a particular one with one of the programmes, they yes it was usually in a room with up to 50 or 60 journalists.

Q. And you had no decision-making power over what parts of what you said to the media were edited out or reported?

A. I think that goes with talking to the media, yes.

Q. So I don’t have, and just so the Commissioners know, we tried in a break to find whether there is any additional TV One video footage that supplements what was shown to you Mr Whittall, that was a clip from the 20th of November, and Mr Davidson in particular was asking you about a comment concerning the compressors and men sitting around the end of an open pipe.  Do you remember that clip?

A. Yes, the video was shown, yes.

Q. I do however have, and I will make it available to the Commission, I don’t have a clean version, but I have a NZPA report from that same day, the 20th of November, it’s entitled, “Second night underground for trapped miners,” and you are quoted saying the same thing that was shown in the clip to the Commission.  But directly under that quote, so under where you describe that there is a large number of men, presumably you’ve read it so there’s no ambiguity, the quote you are recorded in the NZPA article as having said is, “We have kept those compressors going and we are pumping fresh air into the mine somewhere.  So it is quite conceivable there is a large number of men sitting around the end of that open pipe waiting and wondering why we are taking our time getting to them.”  That language is there.  That’s what you were shown today.  You recall that?
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A. Yes.

Q. Then directly under that in this press article is the following, “We don't have any knowledge of what is going on underground because we don't have any communication.”  That’s also consistent with your recollection?

A. Yes.

Q. Would more fully reflect what you said on the 20th of November?

A. Yes.

Q. One final point.  You were also asked, Mr Davidson put to you that it was not until the 23rd that there was a need to start thinking about the worst.  I think that they were his words, and you recalled that there was a discussion around the Monday or Tuesday, the 22nd or 23rd, with, between you and Mr Knowles about starting to use more grave language.  Do you recall that evidence?

A. Yes I do.

Q. And Mr Davidson had put to you that you had not done so until the 23rd.  Well I just wondered if the following may refresh your recollection, Mr Whittall.  Again, an NZPA article from the 22nd of November, the day before, and you are quoted again in this article, and I'm going to read directly from the article as to what you said.  “The reality is it’s been three days.  The reality is we haven’t heard anything from anyone since the two guys came out of the pit.  The reality is for the families now it’s becoming more and more grave with every hour that goes past.”  You recall making that statement Mr Whittall?

A. Yes I do.

Q. On the 22nd of November, right?

A. Yes. 
witness excused

THE COMMISSION:

Well, that completes the Phase Two hearings, but as has been indicated, the Commission’s inquiries in relation to aspects of Phase Two will continue, there having been references to that directly throughout the hearings that there will be some written questions addressed to some of the witnesses who we've heard from and, of course, as was indicated at a previous meeting with counsel, there will be provision made for submissions in relation to this phase but it would be inappropriate to do them now while those further inquiries that I speak of are underway.  The second matter we need to mention concerns the future Phase Three hearings.
PHASE TWO CONCLUDES
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